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Office of Regional Hearing Clerk
October 28, 2010

Wanda Santiago

Regional Hearing Clerk

United States Environmental Protection Agency
5 Post Office Square - Suite 100

Boston, MA 02109-3912

Re:  Burnham Associates, Inc.
Docket No. MPRSA-01-2010-0078

Dear Ms. Santiago:

Enclosed please find EPA’s Reply to Respondent’s October 22, 2010 Motion to Dismiss for
Insufficiency of Service of Process.

As indicated in the Motion, EPA is also sending a copy of the Complaint, originally filed on
September 30, 2010, to Mr. John D. Fitzpatrick, legal counsel for Burnham Associates, Inc., by
United Parcel Service.

Thank you for your attention to this matter.

Sincerely,
A

D

Wil g \ Dy € ;\&\\.K_

Tonia Bandrowicz :
Senior Enforcement Counsel
U.S. EPA

Enclosure

cc:  John D. Fitzpatrick, Esq.
Pingitore & Fitzpatrick
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)
IN THE MATTER OF: ) Offce of gy ORC
) EPA REPLY TO RESPONDENT’S "l Hearing Cjgre
BURNHAM ASSOCIATES, INC. ) MOTION TO DISMISS
)
14 Franklin Street ) Docket No. MPRSA-01-2010-0078
Salem, MA 01970, )
)
Respondent. )
)

Pursuant to 40 C.F.R. § 22.16(b), Complainant submits this Reply to Respondent’s
October 22, 2010 Motion to Dismiss for Insufficiency of Service of Process, in which
Respondent claims that Respondent, Burnham Associates, Inc., did not sign a certified mail,
return receipt “green” card acknowledging receipt of the EPA September 30, 2010
administrative Complaint, and, therefore, service under the Consolidated Rules of Practice at
40 C.F.R. Part 112 was improper and the case should be dismissed.

The New England Office of the U.S. EPA Mail Room log book shows that the
Complaint sent to Burnham was sent by certified mail, return receipt requested. However,
based on conversations EPA staff subsequently had with the U.S. Post Office in Salem,
Massachusetts, it appears that the “green” card was no longer attached to the document by the
time it reached the company. So, even though the company did in fact receive a copy of the
Complaint, as evidenced by the Respondent’s Answer filed simultaneously with its Motion to
Dismiss, EPA does not intend to contest the fact claimed by Respondent, i.¢., that it did not
sign the “green” card. Nevertheless, in light of the fact that there was no harm or prejudice to
Respondent, as evidenced by the fact that it received and timely answered the Complaint,

Respondent's Motion to Dismiss should be denied.



In any event, EPA is resending the Complaint, together with this Reply, by United
Parcel Service, a reliable commercial delivery service, to Mr. John D. Fitzpatrick, legal
counsel for the company and a designee to receive service on behalf of the company as

indicated on the Respondent’s above-referenced Motion to Dismiss and Answer.

Respectfully submitted,
- -
1o fo <,_“" A \ ir
Dated: !P ‘{\f\-} NG Do ::‘VLiIQ*_
Tonia Bandrowicz

Senior Enforcement Attorney
U.S. EPA - Region |

5 Post Office Square,

Suite 100

Boston, MA 02109-3912
617-918-1734 (p)
617-918-0734 (f)
bandrowicz.toni@epa.gov




Burnham Associates, Inc.
Docket No. MPRSA-01-2010-0078

CERTIFICATE OF SERVICE

I certify that the foregoing EPA Reply to Respondent’s Motion to Dismiss was
transmitted to the following persons, in the manner specified, on the date below:

Original and one copy Wanda Santiago,
hand-delivered: Regional Hearing Clerk
U.S. EPA - Region I
5 Post Office Square, Suite 100
Mail Code:
Boston, MA 02109-3912

Copy by certified mail,

return receipt requested: John D. Fitzpatrick, Esq.
Pingitore & Fitzpatrick, LLC
929 Massachusetts Avenue,
Suite 103
Cambridge, MA 02141.

~ (2
Dated: \;)2(\\ D \ &1\ =y )(____“_ \/\4(_‘?\

Tonia Bandrowicz
Senior Enforcement Attorney
U.S. EPA - Region |
5 Post Office Square,
Suite 100
Boston, MA 02109-3912
617-918-1734 (p)
617-918-0734 ()
bandrowicz.toni@epa.gov
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CERTIFIED MAIL: RETURN RECEIPT REQUESTED

SEP 30 Zil

Craig C. Burnham, President
Burnham Associates, Inc.

14 Franklin Street

Salem, Massachusetts 1970-2504

Re:  Burnham Associates, Inc.
Docket No. MPRSA-01-2010-0078

Dear Mr. Burnham:

Enclosed is an administrative civil penalty complaint (the “Complaint”) that the U'S.
Environmental Protection Agency (“EPA”) is issuing to Burnham Associates, Inc.
(“Burnham”™), as a result of EPA’s determination, that the company violated the Marine
Protection, Research and Sanctuaries Act (“MPRSA”), 33 U.S.C. §§ 1401, ez seg.
relating to the dredging of Hingham Harbor and dumping of the dredged material into the
Massachusetts Bay Disposal Site Countermeasure (“SPCC”) plans in a manner
inconsistent with authorizations issued by the U.S. Army Corps of Engineers
(“USACE”). Specifically, the attached Complaint alleges that the company dumped
dredged material at locations within the Massachusetts Bay Disposal Site (“MBDS”)
beyond the disposal point coordinates authorized by the USACE on a number of days
from November, 2009, through F ebruary, 2010.

The attached Complaint discusses the statutory authorities for EPA’s administrative civil
penalty enforcement action and the nature of the alleged violations. EPA is not
proposing a specific penalty, but pursuant to the MPRSA, the Complaint proposes a
penalty of up to the statutory maximum of $70,000 per violation.

Please be advised that you have the ri ght to request a hearing regarding the violations
alleged in the Complaint and the appropriate penalty. If you wish to request a hearing,
you must submit, within thirty days of receiving this letter, a written request to the
Regional Hearing Clerk at the address set forth in the enclosed Complaint. The written



request must be submitted with an Answer to the Complaint and must follow the
requirements of the Consolidated Rules of Practice Governing the Administrative
Assessment of Penalties, set forth at 40 C.F.R. Part 22, copies of which are enclosed.

Failure to submit an Answer to the Complaint within thirty days may result in default, as
further explained in the Complaint.

You have the right to be represented by an attorney at any stage of the proceeding,
including any informal discussions with EPA. Also enclosed is EPA’s Information Sheet
for Small Business Resources. Finally, you should know that it is the practice of this
office to inform the press upon issuing administrative complaints.

If you wish to discuss the possibility of settlement, or if you have any questions regarding
this matter, please contact or have your attorney contact Tonia Bandrowicz, Senior
Enforcement Counsel, of my staff at (617) 918-1734.

SO "Q»jﬁf-/ﬁbﬁ”ﬁ*-

H. Curtis Spalding
Regional Administrator
U.S. Environmental Protection Agency — Region 1

Enclosures

Complaint

Consolidated Rules of Practice (40 C.F.R. Part 22)
Copy of letter to Hearing Clerk

Copy of Certificate of Service

Information Sheet for Small Business Resources

B Bl e

cc by LAN:

Matthew Liebman, EPA Region 1
Charles N. Farris, USACE
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REGION 1

) EPA ORC
Office of Regional Hearing Clerk
IN THE MATTER OF: ADMINISTRATIVE COMPLAINT AND
NOTICE OF OPPORTUNITY TO REQUEST A
HEARING
BURNHAM ASSOCIATES, INC.
14 Franklin Street Proceeding to Assess Civil Penalty Under

Salem, MA 01970, Section 105(a) of the Marine Protection, Research,

and Sanctuaries Act, 33 U.S.C. § 1415(a)

Respondent. Docket No. MPRSA-01-2010-0078

I. INTRODUCTION

1. This Administrétive Complaint is issued under the authority vested in the U.S.
Environmental Protection Agency (“EPA”) by Section 105 (a) of the Marine Protection,
Research, and Sanctuaries Act (“MPRSA”), 33 U.S.C. § 1415(a). “Complainant” is the Regional
Administrator of EPA, Region 1.

2. Pursuant to Section 105(a) of the MPRSA, and in accordance with the “Consolidated
Rules of Practice Governing the Administrative Assessment of Civil Penalties and the
Revocation, Termination or Suspension of Permits,” codified at 40 C.F.R. Part ;22 (“Part 227),
Complainant hereby provides notice of its proposal to assess a civil penalty against Burnham
Associates, Inc. (“Respondent”) for transporting and dumping of dredged material into ocean
waters in 2 manner inconsistent with a permit issued under Section 103 of the MPRSA, 33
U.S.C. § 1413, in violation of Section 101(a) of MPRSA, 33 U.S.C. § 1411(a). This Complaint
also provides notice of Respondent’s opportunity to file an Answer to this Complaint and to

request a hearing on the proposal to assess a penalty.



Il. STATUTORY AUTHORITY

& Section 101(a) of the MPRSA, 33 U.S.C._§ 1411(a), prohibits the transportation
of any material for the purpose of dumping it into ocean waters, except as authorized by a permit
issued pursuant to Sections 102 or 103 of the MPRSA, 33 U.S.C. §§ 1412 or 1413.

4, Pursuant to Section 103 of the MPRSA, 33 U.S.C. § 1413, and the regulations
promulgated thereunder, the U.S. Army Corps of Engineers (“USACE”) may issue permits for
the transportation of “dredged material,” defined in Section 3(i) of the MPRSA, 33 U.S.C.

§ 1402(1), as “any material excavated or dred.ged from the navigable waters of the United States,”
for the purpose of dumping it into “ocean waters,” defined in Section 3(b) of the MPRSA, 33
U.S.C. § 1402(b), as “those waters of the open seas lying seaward of the base line from which the
territorial sea is measured,” as long as the dumping will not unreasonably degrade or endanger
human health, welfare, or amenities, or the marine environment, ecological systems, or economic
potentialities.

5. Under Section 105(a) of the MPRSA, 33 U.S.C. § 1415(a), as amended by 40 C.F.R.
Part 19.4 (Civil Monetary Penalty Inflation Adjustment), after January 12, 2009, any person who
transports dredged material for the purpose of dumping it into ocean waters in a manner
inconsistent with a permit issued under Section 103 of the MPRSA, 33 U.S.C. § 1413, shall be
liable for a civil penalty of not more than $70,000 for each violation.

III. GENERAL ALLEGATIONS

6. Respondent is a corporation incorporated under the laws of Massachusetts, with

a principle place of business at 14 Franklin Street, Salem, Maésachusetts, and is, therefore, a



“private person or entity.” As such, Respondent is a “person” as defined under Section 3(e) of
the MPRSA, 33 U.S.C. § 1402(c).

7. OnJanuary 23, 2009, USACE issued, by letter, an authorization, No. NAE-2007-
1559, under the federal Massachusetts Programmatic General Permit (“PGP”), NAE 2004-2594,
effective January 20, 2005, pursuant to Section 103 of the MPRSA, 33 U.S.C. § 1413, to the
Townlof Hingham, Massachusetts (“Hingham™) for the dredging of Hingham Harbor and
disposal of “dredged materials,” as defined at Section 3(i) of the MPRSA, 33 U.S.C. § 1402(i),
into the Massachusetts Bay Disposal Site, which is located in “ocean waters,” as defined at
Section 3(b) of the MPRSA, 33 U.S.C. § 1402(b) (hereinafter referred to as the “PGP
Authorization™). Specifically, Hingham was authorized to maintenance dredge approximately
25.53 acres of Hinghém Harbor to a depth of seven feet below mean low water. Approximately
95,250 cubic yards of fine silt and sand was authorized to be removed by mechanical means and
disposed of at the Massachusetts Bay Disposal Site.

8. Under the PGP Authorization, disposal operations were not to begin until the
.USACE issued a letter authorizing the initiation of open-water disposal at specific disposal point
coordinates. In addition, Special Condition 6 of the PGP Authorization provided in relevant
part:

Except when directed otherwise by the [USACE] Program Manager for site management
purposes, all disposal of dredged material shall adhere to the following:

a. The permittee shall release the dredged material at a specified set of coordinates
within the disposal site with the scow at a complete halt.

! This letter incorrectly cites the authorization as number “NAE-2008-1559." The correct number, however, is
“NAE-2007-1559,” as indicated on the permit application and all subsequent authorization letters for the project.
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b When a disposal buoy is present at the specified coordinates, disposal shall occur
with the side of the scow at least 100 feet and no greater than 200 feet from the
buoy to minimize collisions with the buoy.

9.  Onorabout Novembq 3, 2009, and on December 8, 2009, and January 22 and 26,

2010, the USACE issued authorization letters to Hingham to initiate and/or continue dufnping
dredged material in accordance with the PGP Authorization and at the specific disposal point
coordinates contained therein (hereinafter referred to as the “Authorization Letters™).

10.  Hingham contracted with the Respondent to conduct the dredging of Hingham
Harbor in accordance with the PGP Authorization, including the transportation of dredged
material for the purpose of dumping it at the Massachusetts Bay Disposal Site.

11. Based on reports from a human on-board inspector trained and certified by the
USACE to witness the disposal of dredged material and from a Silent Inspector system (an
automated dredge contract monitoring system comprised of both hardware and software
developed by the USACE), on November 11, 16, 17, 18, 19, 20, 21, 22, 26, and 29, and
December 1, 2, 4, 7,9, 13, 14, 15 and 22, 2009, and January 22-23, 26, 27, 28, 30-31, and
February 1, 2, 3-4, and 5, 2010, Respondent transported dredged material for the purpose of
dumping it into ocean waters and dumped such dredged material at locations within the -
Massachusetts Bay Disposal Site beyond the disposal point coordinates authorized by the
Authorization Letters (in some cases, at coordinates half a mile or more from the authorized

disposal point coordinates), and/or at coordinates not within 100 to 200 feet of the disposal buoy.



IV. VIOLATIONS

12. The Respondent’s transport of dredged material for the purpose of dumping it into
ocean waters and dumping of such dredged material at locations within the Massachusetts Bay
Disposal Site beyond the disposal point coordinates authorized by the Authorization Letters
and/or at coordinates not within 100 to 200 feet of the disposal buoy on November 11, 16, 17,18,
19, 20, 21, 22, 26, and 29, and December 1,2,4,7,9,13,14, 15, and 22, 2009, and January 22-
23,26, 27, 28, 30-31, and February 1, 2,3-4,and 5, 2010, were not authorized by a permit
issued pursuant to Section 102 or 103 of the MPRSA, 33 U.S.C. §§ 1412 or 1413.

13.  are separate violations of the PGP Authorization and the Authorization Letters, and,
as a result, are separate violations of Section 101(a) of the MPRSA, 33 U.S.C. § 1411(a), and,
therefore, are subject to penalties under § 105(a) of the MPRSA, 33 U.S.C. § 1415(a).

Y. PROPOSED PENALTY

14. Based on the forgoing Findings of Violation and pursuant to the authority of Section
105(a) of MPRSA, 33 U.S.C. § 1415(a), the Cbmplainant proposes that a Final Order assessing
administrative penalties be issued against Respondent in an amount which takes into account the
gravity of the violation, prior violations, and the demonstrated good faith of the Respondent in
attempting to achieve rapid compliance after notification of a violation, and is not in excess of
the statutory maximum for such violations which is $70,000 per violation. For the purpose of
imposing administrative penalties against Respondent, each separate transport and dumping of

dredged material constitutes a separate violation.



15.  Respondent’s violations of the MPRSA alleged above represent significant
violations of the Act because failure to fully comply with the PGP Authorization may
unreasonably degrade or endanger human health, welfare, or amenities, or the marine
environment, ecological systems, or economic potentialities, or undermine the integrity of the
MPRSA regulatory structure.

V1. OPPORTUNITY TO REQUEST HEARING

15.  Respondent may, pursuant to Section 105(a) of the Act, and 40 C.F.R. § 22.15(c),
request a hearing on the proposal to assess a penalty in its Answer to this Complaint. Even if
Respondent does not explicitly request a hearing in its Answer, the Presiding Officer may hold
such a hearing if the Answer raises issues appropriate for adjudication. The procedures for any
such hearing and for all proceedings in this action are set out in 40 C.F.R. Part 22, a copy of
which is enclosed with this Complaint.

16.  Default constitutes an admission of all facts alleged in this Complaint and a
waiver of the right to a hearing on such factual allegations. In order to avoid default in this
matter, within 30 days after receipt of this Complaint, Respondent must either: (1) settle this
matter with the Complainant; or (2) file both an original and one copy of a written Answer to this
Complaint to:

Wanda Santiago
Regional Hearing Clerk
U.S. Environmental Protection Agency-Region 1
5 Post Office Square, Suite 100
Mail Code: ORA18-1
Boston, MA 02109-3912

Respondent is also required to provide a contemporaneous copy of any Answer to Complainant’s



counsel, who is authorized to receive service on behalf of EPA pursuant to 40 C.F.R.

§ 22.5(c)(4), at the following address:
Tonia Bandrowicz, Senior Enforcement Counsel
Office of Environmental Stewardship (SEL)
U.S. Environmental Protection Agency — Region 1
5 Post Office Square, Suite 100
Mail Code: OES04-3
Boston, MA 02109-3912

17. Pursuant to 40 C.F.R. § 22.15, the Answer shall clearly and directly admit, deny,
or explain each of the factual allegations contained in this Complaint with regard to which
Respondent has knowledge. If the Answer asserts no knowledge of a particular factual
allegation, the allegation shall be deemed denied. Otherwise, the failure to admit, deny, or
explain any material factual allegation contained in this Complaint constitutes an admission of
the allegation. The Answer shall also state the circumstances or arguments for any defense
Respondent wishes to assert, challenges to any factual allegation in the Complaint, and any basis
Respondent may have to oppose the assessment of a penalty.

18.  Following receipt of the Answer, a Presiding Officer will be assi gned. The
Presiding Officer will notify the parties of his or her assignment, and shall notify the parties of

the time and place of further proceedings in the case.

VII. SETTLEMENT

19.  Youmay request an informal conference with Complainant’s attorney, Tonia
Bandrowicz, concerning the alleged violations and the amount of the penalty. A request for an
informal conference does not extend any deadline in this proceeding, including the deadline by

which you must submit an Answer to this Complaint.



Burnham Associates, Inc.
Docket No. MPRSA-01-2010-0078

CERTIFICATE OF SERVICE

I certify that the foregoing Compliant was transmitted to the following persons, in the
manner specified, on the date below:

Original and one copy Wanda Santiago,
hand-delivered: Regional Hearing Clerk
U.S. EPA - Region I
5 Post Office Square, Suite 100
Mail Code:
Boston, MA 02109-3912

Copy by certified mail,

return receipt requested: Craig C. Burnham, President
Burmham Associates, Inc.
14 Franklin Street

Salem, Massachusetts 01970-2504

~{> j
Dated: ef\ ;D\ O %Lk'il\‘g £ "‘r.-’f‘\“}m»z%—r
' ' Tonia Bandrowicz
U.S. EPA - Region I
One Congress Street, Suite 1100 (SEL)
Boston, MA 02114-2023
Phone: (617) 918-1734
Fax: (617) 918-0734
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u. s. EPA'_Sma'!l Business Reso,urc‘e's

lf you own a small business, the United States Environmentai Protection Agericy (EPA) offers
a variety of compliance assistance resources such as workshops, training sessions, hotlines

resources can help you understand your environmental obligations, improve corﬁpiiancé, and find cost-
effective ways to comply through the use of pollution prevention and other innovative technologies.

COmpliance Assistance Centers Transportation Industry
(www.ass'istancecenters.riet) _ (www.iransource.org) ’

In partngrshmmﬁnndustzy, unwersrt_zes, andloﬂ'lgrfederai Tribal Governments and Indian Coun oy

and state agencies, EPA has established Compliance fribalicompliance or 202-564.2516)
Assistance Centers that provide information targeted to (Www.epa.gov TIPS O B02-0ok-2516)

industries with many small businesses. US Border Environmental Issues

— : . (www Bordercenter.org or 1-734-9954911)
Agriculture

(www.epa.gov/agricuiture or 1-888-663-2155) - The Centers also provide State Resource Locators

o i . _ (wmw.envmp.org/statetoqfsfmdexcfm) for a wide range of
Automotive Recycling Industry _ topics to help you find important environmental compliance
(WWW-ecarce“Tef-WQ) ; information specific to your state. '

Automotive Service and Repair - ) _
(www.ccar-greenlink.org or 1-888-GRN-LINK) | EPA Web sites |

Chemical Industry ' _ EPA has several Internet sites that pro\:ide useful-compli-
(www.chemalliance.org) ance assistance information and materials for small
businesses. If you don't have access to the Internet at
your business, many public libraries provide access to the
Internet at minimal or no cost. : :

Construction Industry _
(www.cic‘acenter.org or 1-734-995-4911)

Education”
’ EPA’s Home Page
(www. campuserc.org) G
Healthcare Industry . _ ' e e
(www.hercenter.org’or 1-734-9954911) : Small Business Gateway
www.epa.gov/smallbusiness
Metal Finishin : . : :
(www.nmfrc.orggor 1-734-995-4811) Compliance Assistance Home Page
' www.epa.gov/compliance/assistance
Paints and-Coatings ' :
{www.painteenter.org or 1-734-995-4911) Office of Enforcement and Compliance Assurance

www.epa.gov/compliance '
Printed Wiring Board Manufacturing

(www.pwbrc.org or 1-734-9954911) Voluntary Partnership Programs

www.epa.govipariners

Printing )
(www.pneac.org or 1 -888-USPNEAC)

_'._..',-..-.__,-H.H'_Ag- o =]
v riLUlIEIHalIGE

g’ Printed with Soy/Canola ink on Paper that contains at least 30% post consumer fiber



NOTICE OF SECURITIES AND EXCHANG_E CoOMMISSION REGISTRANTS’ DUTY TO DISCLOSE
ENVIRONMENTAL LEGAL PROCEEDINGS

Securities and Exchange Commission regulations require companies registered with the SEC (e.g.,
publicly traded companies) to disclose, on at least a quarterly basis, the existence of certain administrative
or judicial proceedings taken against them arising under Federal, State or local provisions that have the
primary purpose of protecting the environment. Instruction 5 to Ttem 103 of the SEC’s Regulation S-K (17
CFR 229.103) requires disclosure of these environmental legal proceedings. For those SEC registrants that
use the SEC’s “small business issuer” reporting system, Instructions 1-4 to tem 103 of the SEC’s

"Regulation S-B (17 CFR 228.103) requires disclosure of these environmental legal proceedings.

If you are an SEC registrant, you have a duty to disclose the existence of pending or known to be

contemplated environmental legal proceedings that meet any of the following criteria (17 CFR
229.103(5)(A)C)):

A. Such proceeding is material to the business or financial condition of the registrant;

B. Such proceeding involves primarily a claim for damages, or involves potential monetary
sanctions, capital expenditures, deferred charges or charges to income and the amount
mvolved, exclusive of inferest and costs, exceeds 10 percent of the current assets of the
registrant and its subsidiaries on a consolidated basis; or _

C. A governmental authority is a party to such proceeding and such proceeding imvolves
potential monetary sanctions, unless the registrant reasonably believes that such
proceeding will result in no monetary sanctions, or in monetary sanctions, exclusive of
interest and costs, of less than $1 00,000; provided, however, that such proceedings which

 are similar in nature may be grouped and described generically.

Specific information regarding the environmental legal proceedings that must be disclosed is set forth
in tem 103 of Regulation S-X or, for registrants using the “small business issuer” reporting system, Item
103(a)«(b) of Regulation S-B. If disclosure is required, it must briefly describe the proceeding, “including
the name of the court or agency in which the proceedings are pending, the date instituted, the principal
parties thereto, a description of the factual basis alleged to underlie the proceedings and the relief sought.”

You have been identified as a party to an environmental legal proceeding to which the United States
government is, or was, a party. If you are an SEC registrant, this environmental legal proceeding may -
trigger, or may already have triggered, the disclosure obligation under the SEC regulations described
above. ‘ '

This notice is being provided to inform you of SEC registrants’ duty to disclose any relevant
environmental legal proceedings to the SEC. This notice does not create, modify or interpret any existing
legal obligations, it is not intended to be an exhaustive description of the legally applicable requirements
‘and it is not a substitute for regulations published in the Code of Federal Regulations. This notice has been
issued to you for information purposes only. No determination of the applicability of this reporting ¢
requirement to your company has been made by any governmental entity. You should seek competent
counsel in determining the applicability of these and other SEC requirements to the environmental legal

proceeding at issue, as well as any other proceedings known to be contemplated by governmental
authorities. :

If you have any questions about the SEC’s environmental disclosure requirements, please contact the
SEC Office of the Special Senior Counsel for Disclosure Operations at (202) 942-1888.



§21.11

(h) The Regional Administrator may
include in any statement a date of ex-
piration, after which date the approval
by the Regional Administrator con-
tained in the statement shall no longer
apply. The date of expiration shall not
become effective if the applicant has
submitted the statement to the SBA,
prior to the date of expiration, as part
of the application for financial assist-
ance.

:§21,11 Public participation,

(a) Applications shall not m.m:o_.m:%.

be subject to public notice, public com-
ment, or public hearings. Applications
during the period of review as stated in
§21.6, or during the period of appeal as
- provided in §21.8, shall be available for
‘public inspection. Approved applica-
tions as provided in §21:10(d) shall be
available for public inspection at all
times during the five year period,

(b) The Regional Administrator, if he
belleves that the addition, alteration,
or method of opsration may adversely
and significantly affect an interest of
the public, shall provide for a public
notice and/or public hearing on the ap-
plication. The public notice and/or pub-
lic-hearing shall be conducted in ac-
cordance with the procedures specified
for a permit under 40 CFR 125.32 and
125.84(b).

(o) Where the applicant is able to
demonstrate to the satisfaction of the
Regional Administrator that disclosure
of certain information or parts thereof
as provided in §21.8(c)(6) would result
in the divulging of methods or proc-
esses entitled to protection as trade se-
crets, the Regional Administrator ghall
treat the information or the particular
part a8 confidential in accordance with
the purposes of section 1905 of Title 18
of the United States Code and not re-
lease it to any unauthorized person,
Provided, however, That if access to
such information is subsequently re-
quested by any person, there will be
compliance with the procedures speci-
fied in 40 OFR part 2. Such information
may be disclosed to other officers, em-
ployees, or authorized repregentatives
of the United. States concerned with
carrying out the Act or when relevant
(n any proceeding under the Act,

40 CFR Ch, | (7-1-03 Edltion) -

§21.12 State issued statements,

(a) Any State after the effective date
of these regulations may submit to the
Regional Administrator for his ap-
proval an application to conduct a pro-
gram for issuing statements under this
section,

(1) A State submission shall specify
the organizational, legal, financial, and
administrative resources and proce-
dures that it believes will enable it to
conduct the program,

(2) The State program shall con-
stitute an equivalent effort to that re-
quired of EPA under this section,

(3) The State organization respon-
sible for conducting the program
should be the State water pollution
control agency, as defined in section
602 of the Act.

(4) The State submission shall pro-
bose a procedure for adjudicating appli-
cant appeals as provided under §21.9,

(6) The State submission shall iden-
tify any existing or potential conflicts
of interest on the part of any personnel
who will or may review or approve ap-
plications.

(1) A conflict of interest shall exist
where the reviewing official is the
spouse of or dependent (as defined in
the Tax Code, 26 U.8.C. 162) of an
owner, partner, or principal officer of
the small business, or where he has or
is recelving from the small business
concern applicant 10 percent of gross
personal income for a oalendar year,
except that it shall mean 650 perocent;
gross personal income for a calendar
year if the recipient is over 60 years of
age and is receiving such portion pur-
suant to retirement, pension, or simi-
lar arrangements. :

(i1) If the State is unable to provide
alternative parties to review or ap-
prove any application subject to con-
flict of interest, the Reglonal Adminis-
trator shall review and approve the ap-
plication,

(b) The Regional Administrator,
within 60 days after such application,
shall approve any State program'that
conforms to the requirements of this
section. Any such approval shall be
after sufficient notice has been pro-
vided to the Regional Director of SBA.
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(c) If the Regional Administrator dis-
approves the application, he shall no-
tify the State, in writing, of any defi-
clency in 1ts application, A State may
resubmit an amended application at
any later time.

(d) Upon approval of a State submis-
sion, EPA will suspend all review of ap-
Dlications and issuance of statements
for small businesses in that State,
pending transferral. Provided, however,
That in the event of a State conflict of
interest as identified in §21.12(a)(4) of
this section, EPA shall review the ap-
plication and issue the statement,

(e) Any applications shall, if received
by an EPA Regional Office, be for-
warded promptly to the appropriate
State for action pursuant to section
7(g)2) of the Small Business Act and
these regulations. i

()X(1) EPA will generally not review
or approve individual statements
issued by a State. However, SBA, upon
receipt and review of a State approved
statement may request the Regional
Administrator of EPA to review the
statement. The Reglonal Adminis-
trator, upon such request can further
approve or disapprove the State issued
statement, in accordance with the re-
quirements of §21.5.

(2) The Regional Administrator will
periodically review Stats program per-
formance. In the event of State pro-
gram deficiencies the Regional Admin-
istrator will notify the State of such
deficiencies,

(3) During that period that any
Btate's program is classified as defi-
olent, statements issued by a State
shall also be sent to the Regional Ad-
ministrator for review. The Regional
Administrator shall notify the State,
the applicant, and the SBA of any de-
termination subsequently made, in ac-
cordance with §21.6, on any such state-
ment.

() If within 60 days after notice of
such deficiencies has been provided,
the State has not taken corrective ef-
forts, -and if the deficiencies signifi-
cantly affect the conduot of the pro-
gram, the Regional Administrator,
after sufficient notice has been pro-
vided to the Regional Direotor of SBA,
shall withdraw the approval of the
State program.
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(1) Any State whose program is with-
drawn and whose deficiencies have been
corrected may later reapply as pro-
vided in §21.12(a).

(g) Funds appropriated under section
106 of the Act may be utilized by a
State agency authorized to receive
such funds in conducting this program,

§21.183 Effect of certification upon au-
armn.-&. to enforce applicable stand.-
ards.

The certification by BPA or a State
for SBA Loan purposes in no way con-
stitutes a determination by EPA or the
State that the faoilities certified (a)
will be constructed within the time
specified by an applicable standard or
(b) will be construoted and installed in
accordance with the plans and speci-
flcations submitted in the application,
will be operated and maintained prop-
erly, or will be applied to process
wastes which are the same ag described
in the application. The certification in
ho way constitutes a waiver by EPA or
a State of its authority to take appro-
priate enforcement action against the
owner or operator of such facilities for
violations of an applicable standard,

PART 22—CONSOLIDATED RULES
OF PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES AND THE REV-
OCATION/TERMINATION OR SUS-
PENSION OF PERMITS

Subpart A—Gsneral

Seo.

22.1 Scope of this part.

22.2 Use of number and gender,

22.3 Definitions,

224 Powers and dutles of the Environ-
mental Appeals Board, Reglonal J udicial
Officer and Presiding Officer; disquali-
floation, withdrawal, and reassignment,

22.6 Filing, servioe, and form of all filed

documents; business confidentiality
claims,

22.6 Filing and service of rulings, orders and
decisions.

22.7 Computation and extension of time.
22.8 Bx parte discussion of proceeding.
229 Exemination of documents filed.

Subpart B—Partles and Appearances

22,10 Appearances.
22.11 Intervention and non-party briefs,
22.12 Consolidation and severarnce.
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Subpart C—Prehearing Procedures

22.13 Commencement of g Dbroceeding.

22.14 Complaint,

22.16 Answer to the complaint.

22.16 Motions.

22,17 Default, -

22.18 Quick resolution: settlement; alter-
native dispute resolution.

22.10 Prehearing information exchange; pre-
hearing conference; other discovery.

22.20 Accelerated decision; decision to dis-
miss,

Subpart D—Hearing Procedures

22.21 Assignment of Presiding  Officer;
scheduling the hearing,

22,22 BHvidence.

22.23 Objections and offers of Droof.

22.24 Burden of bresentation; burden of per-
suasion; preponderance of the evidence
standard,

22.25 Filing the transoript,

22.26 Proposed findings, conclusions, and
order.

Subpont E—Initial Declsion and Motlon fo
Reopen o Hearing

12.27 Initial decision.
12,28 Motion to reopen a hearing,

Subpart F—Appeals and Adminlsirative
Review

2.29  Appeal from or review of interlocutory
orders or rulings.

2.30 Appeal from or review of initial deci-
sion.

Subpart G—Final Order

2,31 Final order. )
%32 Motion to reconsider a final order,

Subpart H—Supplemental Rules

133 [Reserved)

.34 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties under the Clean Air Act,

136 Supplemental rules governing the ad-
minisbrative assessment of oivil pen-
alties under the Federal Inseoticide, Fun-
gloide, and Rodenticide Act,

.36 [Reserved]

87 Supplemental rules governing admin-
istrative proceedings under the Solid
Waste Disposal Aot,

38 SBupplemental rules of practice gov-
erning the administrative assessment of
olvil penalties under the Clean Water
Act.

39 Supplemental rules governing the ad-
ministrative assessment of civil pen-
altles under section 109 of the Com-
prehensive Bnvironmental Responss,
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Compensation, and Liability Act of 1980,
a8 amended.

2240 [Reserved]

22.41 Bupplemental rules governing the ad-

ministrative assessment of ofvil pen- |

altles under Title II of the Toxic Sub-

stance Control Aot, enacted ag section 2 .
of the Asbestos Hazard BEmergency Re- °

sponse Act (AHERA).

22.42 Supplemental rules governing the ad-
ministrative assessment of ojvil pen-
altles for violations of compliance orders
issued to owners or operators of public
water systems under part B of the Safe
Drinking Water Act.

22.43 Supplemental rules governing the ad-
ministratlve assessment of oivil pen-
alties agninst a federa) agency under the
Safe Drinking Water Act,

2244 Supplemental rules of practice gov-
erning the termination of permits under
section 402(a) of the Clean Water Aot or

under section 8008(a)(3) of the Resource

Conservation and Recovery Act,

22.46 Supplomental rules governing public
notice and comment in proceadings
under soctions 309(g) and 311(b)(6)(B)(i1)
of the Clean Water Aot and. seotion
1423(c) of the Safe Drinking Water Act,

22.46-22.49 [Reserved)

Subpart |—Adminiskrative Proceedings Not
Governed by Section 554 of the Ad-
ministralive Procedure Act

22.60 Scope of this subpart.
22.61 Presiding Officer.
22,62 Information exchange and discovery,

AUTHORITY: 7 U.8.0. 136(1); 15 U.8.0. 2616; 33
U.8.C. 1319, 1342, 1361, 1416 and 1418; 42 U.8.C.
300g-3(g), 6919, 6925, 6928, 6991e and 6902d; 42
U.S.C. 7413(d), 7624(c), 7645(d), 7647, 7601 and
7607(a), 9608, and 11046,

SOURCE: 64 FR 40176, July 23, 1999, unless
otherwise noted.

Subpart A—General

§22.1 Scope of this part.

(a) These Consolidated Rules of Prac-
tlee govern all administrative adju-
dicatory proceedings for: .

(1) The assessment of ~any adminis-
trative civil penalty under section 14(a)
of the Federal Insecticide, Fungicide,
and Rodenticide Act as amended (7
U.B.C. 136i(a));

(2) The assessment of any adminis-
trative civil penalty under sections
113(d), 206(c), 211(d) and 213(d) of the
Clean Air Act, as amended (42 U.8.C.
7413(a), 7624(c), 7646(d) and T647(d));
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(8) The assessment of any adminis-

i trative civil penalty or for the revoca-

tion or suspension of any permit under

+ section 106(a) and (f) of the Marine Pro-

tection, Research, and Sanctuaries Act
as amended (33 U.8.C. 1416(a) and (f));

(49) The issuance of a compliance

_order or the issuance of a corrective ac-

- tlon order, the termination of a permit
pursuant to section 3008(a)(8), the sus-
pension or revocation of authority to
- operate pursuant to section 3005(e), or
the assessment of any civil penalty

“under sections 3008, 9008, and 11006 of
the Solid Waste Disposal Act, as
amended (42 U.S.0. 6925(d), 6926(e), 6928,
6991e, and 6992d)), except as provided in
part 24 of this chapter;

(6) The assessment of any adminis-
trative civil penalty under sections
16(a) and 207 of the Toxic Substances
Control Aot (16 U.S.0, 2616(a) and 2647);

(6) The assessment of any Class II
penalty under sections 308(g) and
311(b)(6), or termination of any permit
issued pursuant to seotion 402(a) of the
Clean Water Act, as amended (33 U.S.C.
1319(g), 1321(b)(6), and 1342(a));

(7) The assessment of any adminis-
trative civil penalty under section 109
of the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (42 U.S.C. 9600);

(8) The assessment of any adminis-
trative civil penalty under section 325
of the Hmergency Planning and Com-
munity Right-To-Know Act of 1986
("EPCRA) (42 U.8.C. 11046);

(8) The assessment of any adminis-
trative civil penalty urider sections
1414(g)(3)(B), 1423(c), and 1447(b) of the
Safe Drinking Water Act as amended
(42 U.S.C. 3008-3(g)(3)(B), 300h-2(c), and
300j-6(b)), or the issuance of any order
requiring both compliance and the as-
sessment of an administrative civil
penalty under section 1423(c);

(10) The assessment of any adminis-
trative civil penalty or the issuance of
any order requiring compliance under
Section 5 of the Mercury-Containing
and Rechargeable Battery Management
Act (42 U.8.0. 14304).

(b) The supplemental rules set forth
In subparts H and I of this part estab-
lish special procedures for proceedings
identified in paragraph (a) of this sec-
tion where the Act allows or requires
procedures different from the proce-
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dures in subparts A through @ of this
part. Where inconsistencies exist be-
tween subparts A through G of this
part and subpart H or I of this part,
subparts H or I of this part shall apply.
(c) Questions arising at any stage of
the proceeding which are not addressed
in these Consolidated Rules of Practice
shall be resolved at the discretion of
the Administrator, Environmental Ap-
peals Board, Regional Administrator,
or Presiding Officer, as provided for in
these Consolidated Rules of Practice.

[64 FR 40176, July 23, 1999, as amended at 66
FR 30904, May 16, 2000]

§22.2 Use of number and gender.

As used in these Consolidated Rules
of Practice, words in the singular also
Include the plural and words in the
masgculine gender also include the
feminine, and vice versa, as the case
may require.

§22.8 Definitions,

(a) The following definitions apply to
these Consolidated Rules of Practice:

Act means the particular statute au-
thorizing the proceeding at issue,

Administrative Law Judge means an
Administrative Law Judge appointed
under b U,S.0C, 3105.

Administrator means the Adminis-
trator of the U.8. Environmental Pro-
tection Agency or his delegate.

Agency means the United States En-
vironmental Protection Agency.

Business confidentiality claim means a
confidentiality claim as defined in 40
CFR 2.201(h). .

Clerk of the Board means the Clerik of
the Environmental Appeals Board,
Mail Code 1103B, U.S. Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DG 20480,

Commenter means any person (other
than a party) or representative of such
person who timely:

(1) Submits in writing to the Re-
glonal Hearing Clerk that he is pro-
viding or intends to provide comments
on the proposed assessment of a pen-
alty pursuant to sections 300(g)(4) and
311(b)(6)(C) of the Clean Water Act or
section 1423(c) of the Safe Drinking
Water Act,” whichever applies, and in-
tends to participate in the proceeding;
and
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(2) Provides the Regional Hearing

Clerk with a return address.

Complainant means any person au-
thorized to issue a complaint in accord-
ance with §§22.13 and 22.14 on behalf of
the Agency to persons alleged to be in
violation of the Act, The complainant
shall not be a member of the Environ-
mnental Appeals Board, the Regional
Tudicial Officer or any other person
vho will participate or advise in the
wdjudication.

Consolidated Rules of Practice means
he regulations in this part.

Environmental Appeals Board means
‘he Board within the Agency described
n 40 CFR 1.25.

Final order means:

(1) An order issued by the Environ-
aental Appeals. Board or the Adminis-
rator after an appeal of an initial deci-
ion, aoccelerated decision, decision to
ismiss, or default order, disposing of
he matter in controversy between the
arties;

(2) An initial decision which becomes
final order under §22.27(c); or
(3) A final order issued in accordance
ith §22.18.

Hearing means an evidentiary hear-
g on the record, open to the public
o the extent conglstent  with
12.22(a)(2)), conducted ag part of a pro-
eding under these Consolidated Rules
Practice.

Hearing Clerk means the Hearing
erk, Mail Code 1900, U.8. Environ-
ental Protection Agency, 1200 Penn-
lvania Ave., NW., Washington, DC
160,

Initial decision means the. decision
ued by the Presiding Officer pursu-
t to §§22.17(c),.22.20(b) or.22.97 resoly-
y all outstanding issues in the pro-
sding,

’arty means any person that partici-
tes in a:proceeding as complainant,
pondent, or intervenor,
ermit action means the revocation,
pension or termination of all or part
a permit issued under section 102 of

' Marine Protection, Research, and

1ctuaries Act (33 U.8.C. 1412) or ter-

1ation under section 402(a) of the
an Water Act (33 U.S.C. 1342(a)) or
tlon 8005(d) of the Solid Waste Dis-

al Act (42 U.8,0. 6925(d)).
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Person includes any individual, part-.
nership, association, corporation, and .
any trustee, assignee, receiver or legal
sucecessor thereof; any organized group
of persons whether incorporated or not;
and any officer, employee, agent, de-

partment, agency or instrumentality of

the Federal Government, of any State

or local unit of government, or of any
foreign government.

Presiding Officer means an individual
who presides in an administrative adju-

dication until an initial decision be- °

comes final or is appealed. The Pre-

siding Officer shall be an Administra- -

tlve Law Judge, except where §§ 22.4(b),’
22.16(c) or 22.51 allow g Regional Judi-
clal Officer to serve as Presiding Offi-
cer.-

Proceeding means the entirety of a
single administrative adjudication,
from the filing of the complaint
through the issuance of a final order,
including any action on a motion to re-
consider under §22.32.

Regional Administrator means, for a
case initiated in an EPA Regional Of-
fice, the Regional Administrator for
that Region or any officer or employee
thereof to whom his authority is duly
delegated, .

Regional Hearing Clerk means an indi-
vidual duly authorized to serve as hear-
ing clerk for a given region, who ghall
be neutral in every proceeding, Cor-
respondence with the Regional Hearing
Clerk shall be addressed to the Re-
gional Hearing Clerk at the address
specified in the complaint. For a case
initiated at EPA Headquarters, the
term Regional Hearing Clerk means
the Hearing Clerk.

Regional Judicial Officer means a per-
son designated by the Regional Admin-
1strator undor §22.4(b).

Respondent means any person against
whom the complaint states a claim for
relief.

(b) Terms defined in the Act and not
defined in these Consolidated Rules of
Practice are used consistent with the
meanings given in the Act,

[64 FR 40176, July 23, 1999, as amended at 65
FR 80904, May 16, 2000]
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§224 Powers and duties of the Envi-
ronmental Appeals Board, Regional
Judicial Officer and Presiding Offi.
cer; &mﬂ.ap:mamo?ﬁ withdrawal,
and reassignment.

(a) Environmental Appeals Board. (1)
The Environmental Appeals Board
rules on appeals from the initial deci-
sions, rulings and orders of a Presiding
Officer in proceedings under these Con-
solidated Rules of Practice; acts as

. Presiding Officer until the respondent
. files an answer in proceedings under

these Consolidated Rules of Practice
commenced at EPA Headquarters; and
approves settlement of proceedings
under these OConsolidated Rules of
Practice commenced at HPA Head-
quarters. The Environmental Appeals
Board may refer any case or motion to
the Administrator when the Environ-
mental Appeals Board, in its discre-
tion, deems it appropriate to do so.

- When an appeal or motion is referred

to the Administrator by the Environ-

. mental Appeals Board, all parties shall

be 8o notified and references to the En-

_ vironmental Appeals Board in these

Consolidated Rules of Practice shall be
interpreted as referring to the Admin-
istrator. If a case or motion is referred
to the Administrator by the Environ-
mental Appeals Board, the Adminis-
trator may consult with any HPA em-
ployee concerning the matter, provided
such consultation does not violate
§22.8. Motions directed to the Adminis-
trator shall not be considered exoept
for motions for disgualification pursu-
ant to paragraph (d) of this section, or
motions filed in matters that the Envi-

.ronmental Appeals Board has referred

to the Administrator.

(2) In exercising its duties and re-
sponsibilitles under these Consolidated
Rules of Practice, the Environmental
Appeals Board may do all acts and take
all measures as are necessary for the
efficient, failr and impartial adjudica-
tion of issues arising in a proceeding,
Including imposing procedural sanc-
tions against a party who without ade-
quate justification fails or refuses to
comply with these Consolidated Rules
of Practice or with an order of the En-
vironmental Appeals Board, Such sanc-
tions may include drawing adverse in-
ferences against a party, striking a
party’s pleadings or other submissions

§22.4

from the record, and denying any or all
relief sought by the party in the pro-
ceeding. '

(b) Regional Judicial Officer. Bach Re-
glonal Administrator shall delegate to
one or more Regional Judicial Officers
authority to act as Presiding Officer in
proceedings under subpart I of this
part, and to act as Presiding Officer
until the respondent files an answer in
proceedings under these Consolidated
Rules of Practice to which subpart I of
this part does not apply. The Regional
Administrator may also delegate to
one or more Reglonal Judicial Officers
the authority to approve settlement of
proceedings pursuant to §22.18(b)(3).
These delegations will not prevent a
Regional Judicial Officer from refer-
ring any motion or case to the Re-
glonal Administrator. A Regional Judi-
cial Officer shall be an attorney who is
a permanent or temporary employee of
the Agency or another Federal agency
and who may perform other duties
within the Agency. A Regional Judicial
Oificer shall not have performed pros-
ecutorial or investigative functions in
connection with any case in which he
serves as a Reglonal Judicial Officer, A
Reglonal Judicial Officer shall not
knowingly preside over a case involy-
ing any party concerning whom the Re-
glonal Judicial Officer performed any
functions of prosecution or investiga-
tion within the 2 years preceding the
commencement of the case, A Reglonal
Judioial Officer shall not prosecute en-
forcement oases and shall not be super-
vised by any person who supervises the
prosecution of enforcement cages, but
may be supervised by the Reglonal
Counsel.

(¢) Presiding Officer. The Presiding Of-
ficer shall conduct a fair and impartial
proceeding, assure that the facts are
fully elicited, adjudicate all issues, and
avoid delay. The Presiding Officer may:

(1) Conduct administrative hsarings
under these Consolidated Rules of
Practics;

(2) Rule upon motions, requests, and
offers of proof, and issue all necessary
orders;

(3) Administer oaths and affirmations
and take affidavits; -

(4) Examine witnesses and receive
doocumentary or other evidence;
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(6) Order a party, or an officer or
agent thereof, to produce testimony,
documents, or other non-privileged evi-
dence, and failing the production there-
of without good cause being shown,
draw adverse Inferences against that
party;

(6) Admit or exclude evidence;

(7) Hear and decide questions of facts,
law, or discretion;

(8) Require parties to attend con-
ferences for the settlement or sim-
plification of the issues, or the expedi-
tion of the proceedings;

(9) Issue subpoenas authorized by the
Act; and .

(10) Do all other acts and take all
measures necessary for the mainte-
nance of order and for the efficient, fair
and impartial adjudication of issues
arising in proceedings governed by
these Consolidated Rules of Practice.

(d) Disqualification, withdrawal and re-
assignment. (1) The Administrator, the
Regional Administrator, the members
of the Environmental Appeals Board,
the Regional- Judicial Officer, or the
Administrative Law Judge may not
perform functions provided for in these
Congolidated Rules of Practice regard-
ing any matter in which they have a fi-
nancial interest or have.any relation-
ship with a party or with the subject
matter which would make it inappro-
priate for them to aet. Any party may
at any time by motion to the Adminis-
trator, Regional Administrator, a
‘member of the Environmental Appeals
Board, the Regional Judioial Officer or
the Administrative Law Judge request
that he or she disqualify himself or
hersgelf from the proceeding. If such a
motion to disqualify the Regional Ad-
ministrator, Regional Judicial Officer
or Administrative Law Judge is denied,
a party may appeal that ruling to the
HEnvironmental Appeals Board, If a mo-
tion to disqualify a member of the En-
vironmental Appeals Board is denied, a
party may appeal that ruling to the
Administrator. There ghall be no inter-
locutory appeal of the ruling on a mo-
tion for disqualification, The Adminis-
trator, the Regional Administrator, a
member of the Environmental Appeals
Board, the Regional Judicial Officer, or
the Administrative Law Judge may at
any time withdraw from any pro-
ceeding in which he deems himself dis-
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qualified or unable to act for any rea-
gon.

(2) If the Administrator, the Regional
Administrator, the Regional Judicial
Officer, or the Administrative Law
Judge is disqualified or withdraws from
the proceeding, a qualified individual
who has none of the infirmities listed
in paragraph (d)(1) of this section shall
be assigned as a replacement. The Ad-
ministrator shall assign a replacement
for a Regional Administrator who
withdraws or is disqualified., Should
the Administrator withdraw or be dis-
qualified, the Regional Administrator

from the Region where the case origi- .

nated shall replace the Administrator.
If that Regional Administrator would
be disqualified, the Administrator shall
assign a Reglonal Administrator from

another Region to replace the Adminis-

trator. The Regional Administrator
shall assign a.new Reglonal Judiocial
Officer if the original Regional Judicial
Officer withdraws or is disqualified.
The Chief Administrative Law Judge
shall assign a new Administrative Law
Judge if the original Administrative
Law Judge withdraws or is disqualified.

(3) The Chief Administrative Law
Judge, al any stage, in the proceeding,
may reassign the case to an Adminis-
trative Law Judge other than the one
originally assigned in the event of the
unavailability of the Administrative
Law Judge or where reassignment will
result in efflclency in the scheduling of
hearings and would not prejudice the
parties.

§22.6 Filing, service, and form of all
filed documents; business confiden-
tiality claims,

(a) Filing of documents. (1) The origi-
nal and one copy of each document in-
tended to be part of the record shall be
filed with the Regional Hearing Clerk
when the proceeding is before the Pre-
siding Officer, or filed with the Clerk of
the Board when the proceeding is be-
fore the linvironmental Appeals Board.
A doocument is filed when it is received
by the appropriate COlerk. The Pre-
siding Officer or the Environmental
Appeals Board may by order authorize
facsimile or electronic filing, subject
to any appropriate conditions and 1imi-
tations,

Environmental Protection Agency

(2) When the Presiding Officer cor-
responds directly with the parties, the
original of the correspondence shall be
filed with the Regional Hearing Olerk,
Parties who correspond directly with
the Presiding Officer shall file a copy
of the correspondence with the Re-
gional Hearing Clerk.

(3) A certificate of service shall ac-
company each document filed or served
in the proceeding,

(b) Service of documents. A copy of
each document filed in the proceeding
shall be served on the Presiding Officer
or the Environmental Appeals Board,
and on each party.

(1) Service of complaint. (1) Complain-
ant shall serve on respondent, or a rep-
resentative authorized to receive serv-
ice on respondent’s behalf, a copy of
the signed original of the complaint,
together with a copy of these Consoli-
dated Rules of Practice, Service shall
be made personally, by certified mail
with return receipt requested, or by
any reliable commercial délivery serv-
lece that provides written verification
of delivery. '

(11)(A) Where respondent is a, domes-
tic or foreign corporation, a partner-
ship, or an unincorporated association
which 18 subjeot to sult under a com-
mon name, complainant shall serve an
officer, partner, a managing or general
agent, or any other person authorized
by appointment or by Federal or State
law to receive service of process,

(B) Where respondent; i1s an agency of
the United States complainant shall
serve that agency as provided by that
agency’'s regulations, or in the absence
of controlling regulation, as otherwise
permitted by law. Complainant should
also provide a copy of the complaint to
the senior exeoutive offioial having re-
sponsibility for the overall operations

of the geographical unit where the al-’

leged violations arose. If the agency is
& corporation, the complaint shall be
served as prescribed in paragraph
(b)(1)(11)(A) of this section.

(C) Where respondent is a State or
local unit of government, agency, de-
partment, corporation or other instru-
mentality, complainant shall serve the
chlef executive officer thereof, or as
otherwise permitted by law. Where re-
spondent is a State or looal officer,

- complainant shall serve such officer,
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(i11) Proof of service of the complaint
shall be made by affidavit of the person
making personal service, op by prop-
erly executed receipt. Such proof of
service shall be filed with the Regional
Hearing Olerk immediately upon com-
pletion of service.

(2) Service of filed documents other than
the complaint, rulings, orders, and deci-
sions. All filed documents other than
the complaint, rulings, orders, and de-
cisions shall be served personally, by
first class mail (Including certified
mail, return receipt requested, Over-
night Bxpress and Priority Mail), or by
any reliable commercial delivery serv-
ice. The Presiding Officer or the Envi-
ronmental Appeals Board may by order
authorize facsimile or electronic serv-
ice, subject to any appropriate condi-
tions and limitations.

(e) Form of documents, (1) Bxcept as
provided in this seotion, or by order of
the Presiding Officer or of the Environ-
mental Appeals Board there are no spe-
cific requirements as to the form of
documents.

(2) The first page of every filed docu-
ment shall contain a caption identi-
fying the respondent and the docket;
number. All legal briefs and legal
memoranda greater than 20 pages in
length (excluding attachments) shall
contaln a table of contents and a table
of authorities with page references,

{3) The original of any filed docu-
ment (other than exhibits) shall be
signed by the party filing or by 1ts at-
torney or other representative, The
slgnature constitutes a representation
by the signer that he has read the doc-
ument, that to the best of his knowl-
edge, information and belief, the state-
ments made theréin are true, and that
1% is not interposed for delay.

(4) The first document filed by any
person shall contain the name, address,
and telephone number of an individual
authorized to receive service relating
to the proceeding. Parties shall
promptly file any changes in this infor-
mation with the Regional Hearing
Clerk, and serve copies on the Pre-
siding Officer and all parties to the
proceeding. If a party fails to furnish
such information and any changes
thereto, service to the party’s last
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mown address shall satisfy the re-
uirements of paragraph (b)2) of this
action and §22.6,
(6) The Environmental Appeals Board
r the Presiding Officer may exclude
'om the record any document which
oes not comply with this section,
'ritten notice of such exclusion, stat-
1g the reasons therefor, shall be
romptly given to the person submit-
ng the document., Such person may
mend and resubmit any excluded doc-
ment upon motion granted by the En-
ronmental Appeals Board or the Pre-
ding Officer, as appropriate.
(d) Confidentiality of business informa-
m. (1) A person who wishes to assert
business confidentiality claim with
gard to any information contained in
1y document to be filed in a pro-
‘eding under these Consolidated Rules
Practice shall assert such a claim in
ccordance with 40 CFR part 2 at the
me that.the document is filed.-A doc-
nent filed without a claim of business
nfidentiality shall be available to
e public for inspection and copying,
2) Two versions of any document
ch contains information claimed
nfidential shall be filed with the Re-
nal Hearing Clerk:
1) One version-of the doeument shall
ntain the information claimed con-
ential, The .cover page shall include
> information required under para-
wh (6)(2) of this section and the
rds ‘“‘Business Confidentiality As-
ted". The specific portion(s) alleged
be confidential shall be clearly iden-
led.Within the document,
i1) A secomdsversion of the document
1 contain all information except
' specific information -claimed con-
ontial, which shall be redacted and
laced with notes indicating the na-
e of the information redacted. The
er page shall state that information
imed confidential has been deleted
| that a complete copy of the docu-
1t containing the information
'med confidential has been filed
h the Regional Hearing Clerk.
) Both versions of the document
11 be served on the Presiding Officer
the complainant. Both versions of
document shall be served on any
iy, non-party participant, or rep-
ntative thereof, authorized to re-
e the information claimed con-
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fidential by the person making the
claim of confidentiality., Only the re- |
dacted version shall be served on per-
sons not authorized to receive the con-, §
fidential information. ) : 2

(4) Only the second, redacted version
shall be treated as public information,.
An EPA officer.or employee may dis-
close information claimed confidential
in accordance with paragraph (d)(1) of
this section only as authorized under 40
CFR part 2.

§22.8 Filing and service of rulings, or-
ders and decisions,

All rulings, orders, decisions, and
other documents issued by the Re--
gional Administrator or Presiding Offi-
cer shall be filed with the Reglonal |
Hearing Clerk. All such documenty
issued by the Environmental Appeals
Board shall be filed with the Clerk of
the Board. Coples of such rulings, or-
ders, decisions or other documents |
shall be served personally, by first ..
class mall (including by certified maf) °
or return receipt requested, Overnight'
Express and Priority Mail), by EPA’s
internal mail, or any reliable commer-
olal delivery service, upon all parties
by the Olerk of the Environmental Ap-
peals Board, the Office of Administra- -
tive Law Judges or the Regional Hes-
ing Clerk, as appropriate, * 4

§22.,7 Computation and extension of
time,

(a) Computation. In computing any
period of time prescribed or allowed in ]
these Comsolidated Rules of Practice,
except as otherwise provided, the day
of the event from which the designated
period beging to run shall not be in-
cluded, Saturdays, Sundays, and Fed-
eral holidays shall be Included. When.a
stated time expires on a Saturday, °
Sunday or Federal holiday, the stated
time period shall be extended to in- |
clude the next business day. 3

(b) Ezxtensions of time. The Environ.
mental Appeals Board or the Presidin
Officer may grant an extension of time.
for filing any document: upon timely
motion of a party to the prooeeding,
for good cause shown, and after consid- 4
eration of prejudice to other parties; or -
upon its own initiative. Any motion for |
an extension of time shall be filed suf-
ficlently in advance of the due date so

' «§22.8 Ex parte discussion

L seeeding,

‘Environmental Protection Agency

as to allow other parties reasonable op-
portunity to respond and to allow the
Presiding Officer or Environmental Ap-
peals Board reasonable opportunity to
issue an order,

(c) Service by mail or commercial deliy-
“ery service. Service of the complaint is
complete when the return receipt is
ssigned. Service of all other documents
is complete upon mailing or when
placed in the custody of a reliable com-
mercial delivery service. Where a docu-

¢ -ment is served by first class mail or

commercial delivery service, but not
by overnight or same-day delivery, b
days shall be added to the time allowed
. by these Consolidated Rules of Practice

. for the filing of a responsive document.

of pro-
ceeding,

At no time after the issuance of the
complaint shall the Administrator, the
«members of the Environmental Appeals
{Board, the Regional Administrator, the

- “Presiding Officer or any other person

who is likely to advise these officials

con any decision in the proceeding, dis-
touss er parte the merits of the pro-
| -ceeding with any interested person out-

‘side the Agency, with any Agency staff
‘member who performs a prosecutorial
cor investigative function in such pro-
ceeding or a factually related pro-
or with any representative of
such person. Any ex parte memorandum
or other communication addressed to
the Administrator, the Regional Ad-
ministrator, the Environmental Ap-
peals Board, or the Presiding Officer
during the pendency of the proceeding
and relating to the merits thereof, by
or on behalf of any party shall be re-
garded as argument made in the pro-

~oeeding and shall be served upon all

other parties. The other parties shall
be given an opportunity to reply to
such memorandum or communication.
The requirements of this section shall
not apply to any person who has for-

| *mally recused himself from all adju-
idlcatory functions in a proceeding, or

who issues final orders only pursuant

“to §22.18(b)(3).

+§22.9 Examination of documents filed.,

(a) Subject to the provisions of law
~restricting the public disclosure of con-
‘fidential information, any person may,

§22.11

during Agency business hours inspect
and copy any document filed in any
proceeding. Such documents shall be
made available by the Regional Hear-
ing Clerk, the Hearing Clerk, or the
Clerk of the Board, as appropriate,

(b) The cost of duplicating documents
shall be borne by the person seeking
coples of such documents. The Agency
may waive this cost in its discretion,

Subpart B—Parties and
Appearances

§22.10 Appearances,

Any party may appear in person or
by counsel or other representative. A
partner may appear on behalf of g part-
nership and an officer may appear on
behalf of a corporation. Persons who
appear as counsel or other representa-
tive must conform to the standards of
conduct and ethics required of practi-
tioners before the courts of the United
States.

§22,11 Intervention
briefs,

(a) Intervention. Any person desiring
tio become a party to a proceeding may
move for leave to intervene. A motion
for leave to intervene that is filed after
the exchange of information pursuant
to §22.19(a) shall not be granted unless
the movant shows good cause for its
failure to file before such exchange of
information, All requirements of these
Consolidated Rules of Practice ghall
apply to a motion for leave to inter-
vene as if the movant were a party.
The Presiding Officer shall grant leave
to intervene in all or part of the pro-
ceeding if: the movant claims an inter-
est relating to the cause of action; a
final order may as a practical matter
Impair the movant’s ability to protect
that interest; and the movant's inter-
est is not adequately represented by
existing parties. The intervenor shall
be bound by any agreements, arrange-
ments and other matters breviously
made in the proceeding unless other-
wise ordered by the Presiding Officer or
the Environmental Appeals Board for
good cause.

(b) Non-party briefs. Any person who
18 not a party to a procesding may
move for leave to file a non-party brief,
The motion shall identify the interest

and non-party
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of the applicant and shall explain the
relevance of the brief to the pro-
ceeding. All requirements of these Con-
solidated Rules of Practice shall apply
to the motion as if the movant were a
party, If the motion is granted, the
Presiding Officer or Environmental Ap-
peals Board shall issue an order setting
the time for filing such brief. Any
party to the proceeding may file a re-
sponse to a non-party brief within 15
days after service of the non-party
brief,

§22.12 Consolidation and severance,

(a) Consolidation. The Presiding Offi-
cer or the Hnvironmental Appeals
Board may consolidate any or all mat-
tera at 1issue in two or more pro-
ceedings subject to these Consolidated
Rules of Practice where: there exist
common parties or common questions
of fact or law; consolidation would ex-
pedite and simplify consideration of
the issues; and consolidation would not
advergely affect the rights of parties
engaged in otherwise separate pro-
ceedings. Proceedings subject to sub-
part I of this part may be consolidated
only upon the approval of all parties,
Where a proceeding subject to the pro-
visions of subpart I of this part is con-
solidated with a proceeding to which
subpart I of this part does not apply,
the procedures of subpart I of this part
shall not apply to the consolidated pro-
ceeding,

(b) Severance. The Presiding Officer
or the Environmental Appeals Board
may, for good cause, order any pro-
ceedings severed with respect to any or
all parties or issues.

Subpart C—Prehearing
- Procedures

§22,18 Commencement of a
ceeoding,

(a) Any proceeding subject to these
Consolidated Rules of Practice is com-
menced by filing with ‘the Reglonal
Hearing Clerk a complaint conforming
to §22,14,

(b) Notwithstanding paragraph (a) of
this section, where the parties agree to
settlement of one or more causes of ac-
tion before the filing of a complaint, a
proceeding may be simultaneously
commenced and concluded by the

pro-

Ang Clerk; and
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issuance of a consent agresment and
final order pursuant to §22.18(b)(2) and!
(3). i :

§22,14 Complaint.

e

(a) Content of complaint. Bach com
plaint shall include: tal
(1) A statement reciting the sec:
tlon(s) of the Act authorizing the
issuance of the complaint; -+
(2) Specific reference to each provi-
slon of the Act, implementing regula-
tions, permit or order which respond- .
ent is alleged to have violated; 1
(8) A concise statement of the factual
basis for each violation alleged; “t
(4) A description of all relief sought,
including one or more of the following:
(1) The amount of the oivil penalty
which is proposed to be asgessed, and'a
brief explanation of the propoged pent |
alty; L
(11) Where a specific penalty demand:
1s not made, the number of viclations:
(where applicable, days of violation)
for which a penalty is sought, a brief
explanation of the severity of each vio-
lation alleged and a recitation of the
statutory penalty authority applicable
for each violation alleged in the com-
plaint; w4
(111) A request for a Permit Aotion
and a statement of its proposed terms
and conditions; or 3
(iv) A request for a compliance or
correotive action order and a state-
ment of the terms and conditions
thereof; 1
(6) Notice of respondent’s right to re-
quest a hearing on any material fact
alleged in the complaint, or on the ap-
propriateness of any proposed penalty,
compliance or corrective action order,
or Permit Action;
(6) Notice if subpart I of this part ap- |
plies to the proceeding; 1
(7) The address of the Regional Hear- |

Presiding Officer. Respondent shall
ave 20 additional days from the date
0f service of the amended complaint to
file its answer.

'(d) Withdrawal of the complaint. The
jgomplainant may withdraw the com-
Plaint, or any part thereof, without
prejudice one time hefore the answer
a8 been filed. After one withdrawal
fore the filing of an answer, or after
e fillng of an answer, the complain-
ant may withdraw the complaint, or
v part thereof, without prejudice
ly upon motion granted by the Pre-
ding Officer.

Bbie

#2216 Answer to the complaint.

‘(a) General. Where respondent: Con-
bosts any material fact upon which the
omplaint is based; contends that the
roposed penalty, compliance or cor-

ective action order, or Permit Action,
“a8 the case may be, is inappropriate; or
scontends that it is entitled to judg-
ient as a matter of law, it shall file an
original and one copy of a written an-
iswer to the complaint with the Re-
lonal Hearing Clerk and shall Bserve
popies of the answer on all other par-
fles. Any such answer to the complaint
must be filed with the Regional Hear-
dng Clerk within 80 days after service
of the complaint,
w1 (b) Contents of the answer, The answer
ghall clearly and directly admit, deny
or explain each of the factual allega-
tlons contained in the complaint with

‘egard to which respondent has any
_Knowledge. Where respondent has no
. knowledge of a particular factual alle-
i mwao: and so states, the allegation is

eemed denied., The answer shall also
“dtate: The circumstances or arguments
“which are alleged to constitute the

" grounds of any defense; the facts which
‘respondent disputes; the basis for op-
{ihosing any proposed relief; and whether
‘a hearing is requested.

(c) Request for a hearing. A hearing
fupon the issues raised by the complaint
“and answer may be held if requested by
i-respondent in its answer, If the re-
spondent does not request a hearing,
bthe Presiding Officer may hold a hear-
iing if issues appropriate for adjudica-
 -tlon are raised in the answer.
¢ (d) Failure to admit, deny, or explain.
| Failure of respondent to admit, deny,
or explain any material factual allega-

8 Hsm_n.sosoﬁm for paying penalties,
if applicable. - 3

(b) Rules of practice. A copy of these
Consolidated Rules of Practice shall
accompany each complaint gerved,

(c) Amendment of the complaint. The
complainant may amend the complaint |
once as a matter of right at any time .
before the answer is filed, Otherwise .
the complainent may amend the com-
plaint only upon motion granted by the

§22.16

tion contained in the complaint con-
sbtitutes an admission of the allegation.

(e) Amendment of the answer, The re-
spondent may amend the answer to the
complaint upon motion granted by the
Presiding Officer,

§22,16 Motions,

(a) General. Motions shall be served
as provided by §22.5(b)(2). Upon the fil-
ing of a motion, other parties may file
responses to the motion and the mov-
ant may file a reply to the response,
Any additional responsive documents
shall be permitted only by order of the
Presiding Officer or Environmental Ap-
beals Board, as appropriate. All mo-
tions, except those made orally on the
record during a hearing, shall:

(1) Be in writing:

(2) State the grounds therefor, with
particularity;

(8) Set forth the relief sought; and

(4) Be accompanied by any affidavit,
certificate, other evidence or legal
memorandum relied upon. :

(b) Response to motions. A party’s re-
Sponse to any written motion must be
filed within 16 days after service of
such motion. The movant's reply to
any written response must be filed
within 10 days after service of such re-
sponse and shall be limited to issues

.raised in the response. The Pregiding

Officer or the Environmental Appeals
Board may set a shorter or longer time
for response or reply, or make other or-
ders concerning the disposition of mo-
tions, The response or reply shall be
accompanied by any affidavit, certifi-
cate, other evidence, or legal memo-
randum relied upon. Any party who
fails to respond within the designated
period walves any objection to the
granting of the motion.

(c) Decision. The Regional Judicial
Officer (or in a proceeding commenced
at HPA Headquarters, the Environ-
mental Appeals Board) shall rule on all
motions filed or made before an answer
to the complaint is filed. Except as pro-
vided in §§22.29(c) -and 22,61, an Admin-
istrative Law Judge shall rule on all
motions filed or made after an answer
is filed and before an initial decision
has become final or has been appealed.
The Environmental Appeals Board
8hall rule as provided in §22.20(c) and
on all motions filed or made after an
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appeal of the initial decision is filed,
except as provided pursuant to §22.28.

(d) Oral argument. The Presiding Offi-
cer or the BEnvironmental Appeals
.Board may permit oral argument on
motions in its discretion.

§22.17 Default,

(a) Default. A party may be found to
be in default: after motion, upon fail-
ure to file a timely answer to the com-
plaint; upon failure to comply with the
information exchange requirements of
§22.1%a) or an order of the Presiding
Officer; or upon failure to appear at a
conference or hearing. Default by re-
spondent constitutes, for purposes of
the pending proceeding only, an admis-
sion of all facts alleged in the com-
plaint and a walver of respondent's
right to contest such factual allega-
tions. Default by complainant con-
atitutes a walver of ooEEEs@:d,m
right to proceed on the merits of the
action, and shall result in the dismissal
of the complaint with prejudice.

(b) Motion for default. A motion for
default may seek resolution of all or
part of the proceeding. Where the mo-
tion requests the assessment of a pen-
alty or the imposition of other relief
against a defaulting party, the movant
must, specify the penalty or other relief
sought and state the legal and factual
grounds for the relief requested.

(c) Default order. When the Presiding
Officer finds that default has occurred,
he shall issue a default order against
the defaulting party as to any or all
.parts of the proceeding unless the
record shows good cause why a default
order should not be 1ssued, If the order
resolves all outstanding issues and
claims in the proceeding, it shall con-
stitute the initial decision under these
Comnsolidated Rules of Practice. The re-
lief proposed in the complaint or the
motion for default shall be ordered un-
less the requested relief is clearly in-
consistent with the record of the pro-
ceeding or the Act. For good cause
shown, the Presiding Officer may set
aslide a default order. )

(d) Payment of penalty; effective date of
compliance or corrective action orders,
and Permit Actions. Any penalty as-
sessed in the default order shall be-
come due and payable by respondent
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without further proceedings 30 d
after the default order becomes fim

under §22.27(c). Any default order 14
quiring compliance or corrective:
tion shall be effective and enforceabi
without further proceedings on 1
date the default order becomes fingl
under §22.27(c). Any Permit Action ol
dered in the default order shall beco!
effective without further proceedi
on the date that the default order”
comes final under §22.27(c).

#.(3) Upon receipt of payment in full,
fthe Regional Judicial Officer oy Re-
glonal Administrator, or, in a pro-
oeding commenced at EPA Head-
fluarters, the Environmental Appeals
Board, shall issue a final order. Pay-
fhent by respondent shall constitute a
alver of respondent’s rights to con-
o5t the allegations and to appeal the
final order,

; (D) Settlement. (1) The Agency encour-
] ages settlement of a broceeding at any
plme if the settlement ig consistent
With the provisions and objectives of
the Act and applicable regulations. The
arties may engage in settlement dig-
cussions whether or not; the respondent
Tequests a hearing. Settlement discus-
ons shall not affect the respondent's
obligation to file & timely answer
uinder §22.15,

= (2) Consent agreement. Any and all
terms and conditions of g settlement
all be recorded in g written consent
greement signed by all parties or
thelr representatives. The consent
sagresment shall state that, for the pur-
ose of the broceeding, respondent: Ad-
mits the Jurisdictional allegations of
he complaint; admits the facts stipu-
ted in the consent agreement or nei-
ther admits nor denies specific factual
‘allegations contained in the complaint;
sonsents to the assessment of any stat-
civil penalty, to the lssuance of any
_.u@ﬁnmm compliance or corrective ac-
tlon order, to any conditions specified
Hn the consent agreement, and to any
tated Permit Action; and waives any
right to contest the allegations and itg
iright to appeal the broposed final order
_..“oco_EuP:E:w the consent agreement,

swhere complainant elects to com-

8Nce a proceeding bursuant to
the consent agreement shall

8180 contain the elements described at
$22.14(a)(1)-(8) and (8). The parties shall

forward the executed consent agree-

ent and a proposed final order to the

"Regional Judicial Officer or Regional

‘Administrator, or, in a proceeding

otommenced at BHPA Headquarters, the

Environmental Appeals Board,

(8) Conclusion of broceeding. No settle-

ent or consent agresment shall dis-

pose  of any proceeding under thege

wonsolidated Rules of Practice without

final order from the Regional Judi-

olal Officer or Regional Administrator,

§22.18 Quick resolution; settleme
alternative dispute resolution,

(2) Quick resolution. (1) A respondg
may resolve the proceeding at any ﬁ..» ]
by paying the specific penalty propoget
in the complaint or in complainant
prehearing exchange in full as specifis
by complainant and by filing with tho
Regional Hearing Clerk a copy of th
check or other instrument of paymen
If the complaint contains a .gpeol
proposed penalty and respondent pi
that proposed penalty in full withir
days after receiving the complaii
then no answer need be filed. 34
paragraph (a) shall not apply to &
complaint which seeks a compliande
corrective action order or Permit A
tion. In a proceeding subject to £
public comment provisions of amu 45
this quick resolution 1s not availab
until 10 days after the close of the ool
ment period. 3

(2) Any respondent who wishes to
solve a proceeding by paying the jy
posed penalty instead of EEW, an ‘@
swer, but who needs additional time {i
pay the penalty, may file a writtg
statement with the Regilonal Hearing
Clerk within 30 days after receiving t
complaint stating that the _.wmcohﬂa \i
agrees to pay the proposed penalt; Al
accordance with paragraph (a)Q) |
this section. The written stateme
need not contain apny response to,.
admission of, the allegations in ths
complaint. Within 60 days after recelvs
ing the complaint, the respondent m_u. |
pay the full amount of the E.ouom@_..
penalty. Failure to make such paymenies
within 60 days of receipt of the oo
plaint may subject the respondent
default pursuant to §22.17.

§22.19

or, in a proceeding ‘Commenced at EPA
Headquarters, the Environmentayl Ap-
peals Board, ratifying the parties’ con-
sent agreement.

(c) Scope of resolution or settlement,
Full payment of the benalty proposed
in a complaint pursuant to paragraph
(a) of this section or settlement pursy-
ant to paragraph (b) of this section
shall not in any case affect the right of
the Agency or the United States to
bursue appropriate injunctive or other
equitable relief or criminal sanctionsg
for any violations of law, Full bpayment
of the penalty proposed in a complaint
pursuant to paragraph (a) of this sec-
tion or settlement bursuant to para-
graph (b) of this section shall only re-
solve respondent’s lability for Federal
civil penalties for the violations and
facts alleged in the complaint,

(@) Alternative means of dispute resoly-
tion. (1) The parties may engage in any
process within the scope of the Alter-
native Dispute Resolution Act
(“"ADRA"), 5 U.8.0. 581 et seq., which
may facilitate voluntary setitlement ef-
forts. SBuch process shall be subject to
the confidentiality brovisions of the
ADRA.,

(2) Dispute resolution wunder
baragraph (d) does not divegt the Pre-

»8iding Officer of jurisdiction and does
not automatically stay the Proceeding,
All provisions of these - Consolidated
Rules of Practice remain in effect not-
withstanding any dispute resolution
broceeding. o

(8) The parties may choose any per-
son to act as a neutral, or may move
for the appointment of a neutral, If the
Presiding Officer grants a motion for
the appointment of g neutral, the Pre-
siding Offloer shall forward the motion
to the Chief Administrative Law
Judge, except in broceedings under sub-
part I of this part, in which the Pre-
siding Officer shall forward the motion
to the Regional Administrator. The
Chief Administrative Law Judge or Re-
glonal Administrator, as appropriate,
shall designate g, qualified neutral,

§22.19 Prehearing information ex.
change; prehearing conference;
other discovery,

(a) Prehearing information exchange,
(1) In accordance with an order issueqd
by - the Presiding Officer, each nartyv

this
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shall file a prehearing information ex-
change. Except as provided in §22.22(a),
a document or exhibit that has not
been included in prehearing informa-
tion exchange shall not be admitted
into evidence, and any witness whose
naime and testimony summary has not
been included in prehearing informa-
tion exchange shall not be allowed to
testify. Parties are not required to ex-
change information relating to settle-
ment which would be excluded in the
federal courts under Rule 408 of the
Federal Rules of Evidence. Documents
and exhibits shall be marked for identi-
fication as ordered by the Presiding Of-
ficer.

(2) Bach party’s prehearing informa-
tion exchange shall contain:

(1) The names of any expert or other
witnesses it intends to call at the hear-
ing, together with a brief narrative
summary of their expected testimony,
or a statement that no witnesses will
be called; and (i) Copies of all docu-
ments and exhibits which it intends to
introduce into evidence at the hearing.

(3) If the proceeding is for the assess-
ment of a penalty and complainant has
already specified a proposed penalty,
complainant shall explain in its pre-
hearing information exchange how the
proposed penalty was calculated in ac-
cordance with any criteria set forth in
the Act, and the respondent shall ex-
plain in its prehearing information ex-
change why the proposed penalty
should be reduced or eliminated.

(4) If the proceeding is for the assess-
ment of a penalty and complainant has
not specified a proposed penalty, each
party shall include in its prehearing in-
formation exchange all factual infor-
mation it considers relevant to the as-
sessment of a penalty, Within 15 days
after respondent files its prehearing in-
formation exchange, complainant shall
file a document specifying a proposed
penalty and explaining how the pro-
posed penalty was calculated in accord-
ance with any criteria set forth in the
Act.

(b) Prehearing conference. The Pre-
siding Officer, at any time before. the
hearing begins, may direct the parties
and their counsel or other representa-
tives to participate in a conference to
consider:

(1) Settlement of the case;
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(2) Simplification of issues and stipu-
lation of facts not in dispute; :

(3) The necessity or desirability of
amendments to pleadings; :

(4) The exchange of exhibits, docu-
ments, prepared testimony, and admis-
sions or stipulations of fact which will
‘avold unnecessary proof; 4

(6) The limitation of the number of
expert or other witnesses; ;

(6) The time and place for the hear-
ing; and 4

(T Any other matters which may ex-:
pedite the disposition of the pros
ceeding.

(c) Record of the prehearing conference,
No transcript of a prehearing con-
ference relating to settlement shall be
made. With respect to other prehearing
conferences, no transcript of any pre-
hearing conferences shall be made un-;
less ordered by the Presiding Officer,
The Presiding Officer shall ensure thaf
the record of the proceeding includes
any stipulations, agreements, rulings
or orders made during the conference.

(d) Location of prehearing conference,]
The prehearing conference shall be
held in the county where the respond:
ent resides or conducts the business!
which the hearing concerns, in the city
in which the relevant Environmental
Protection Agency Regional Office 18
located, or in Washington, DC, unl
the Presiding Officer determines thaf
there is good cause to hold it at and
other location or by telephone. N

(e) Olher discovery. (1) After the infor-
mation exchange provided for in parps
graph (a) of this section, a party may
move for additional discovery. The mo
tion shall specify the method of dis
covery sought, provide the propose
discovery instruments, and describe _.
detail the nature of the informatio
and/or documents sought (and, whejg
relevant, the proposed time and plaé
where discovery would be conducte
The Presiding Officer may order sy
other discovery only if it: 3

(1) Will neither unreasonably del
the proceeding nor unreasonably bug
den the non-moving party; 5

(11) Seeks information that is mej
reasonably obtained from the non-moj
ing party, and which the non-movin
party has refused to provide volug
tarily; and !

(i11) Beeks information that has sig-
'nificant probative value on g disputed
issue of material fact relevant to 1i-
. “ability or the relief sought,

# (2) SBettlement positions and informa-
tion regarding their development (such

a8 penalty calculations for burposes of
settlement based upon Agency settle-
ﬁwzu policies) shall not be discover-
able,

(3) The Presiding Officer may order
. - depositions upon oral questions only in
. accordance with paragraph (e)(1) of this
, Nmoﬂoz and upon an additional finding

at:

(1) The information sought cannot
reasonably be obtained by alternative
methods of discovery; or

(1) There is a substantial reason to
believe that relevant and probative evi-
dence may otherwise not be preserved
for presentation by a witness at the

“hearing,

(4) The Presiding Officer may require
‘the attendance of witnesses or the pro-
~duction of documentary evidence by
“subpoena, if authorized under the Act,
"The Presiding Officer may issue a sub-
“poena for discovery purposes only in
‘accordance with paragraph (e)(1) of this
“section and upon an additional showing
“of the grounds and necessity therefor,
..mzcwoac@m shall be served in accord-
ance with §22.6(b)(1). Witnesses sum-
‘moned hefore the Presiding Officer
shall be paid the same fees and mileage
¢ that are pald witnesses in the courts of
‘the United States. Any fees shall be
pald by the party at whose request the
witness appears. Where a witness ap-
"poars pursuant to a reguest initiated
by the Presiding Officer, fees shall be
pald by the Agency,

*: (B) Nothing in this paragraph (e) shall
Hlimit a party’s right to request admis-
#Blons or stipulations, a respondent's
tlght to request Agency records under
the Federal Freedom of Information
Act, 6 U.S.C. B52, or EPA's authority
inder any applicable law to conduct in-
ections, issue information request
letters or administrative subpoenas, or
fotherwise obtain information.
5 () Supplementing prior exchanges. A
party who has made an information ex-
bhange under paragraph (a) of this sec-
flon, or who has exchanged informa-
; fon In response to a request for infor-
ation or a discovery order pursuant

§22.20

to paragraph (e) of this section, shall
promptly supplement or correct the ex-
change when the party learns that the
information exchanged or response pro-
vided is-incomplete, inaccurate or out-
dated, and the additional or corrective
information has not otherwise been
disclosed to the other party pursuant
to this section.

) ....ﬂ.n:ﬁm to exchange information.
Where a party fails to provide informa-
tion within its control as required pur-
suant to this section, the Presiding Of-
ficer may, in his discretion:

(1) Infer that the information would
be adverse to the party failing to pro-
vide 1t

(2) Exclude the information from ovi-
dence; or

(8) Issue a default or
s der under

§22.20 Accelerated decision; decision
to dismiss,

(a) General. The Presiding Officer
may at any time render an accelerated
declsion in favor of a party as to any or
all parts of the proceeding, without
further hearing or upon such limited
additional evidence, such ag affidavits,
as he may require, if no genuine 4ssue
of material fact exlsts and a party is
entitled to judgment as a matter of
law. The Presiding Officer, upon mo-
tion of the respondent, may at any
time dismiss a proceeding without fur-
ther hearing or upon such limited addi-

‘tional evidenoe as he requires, on the

basis of fallure to establish g prima
facie case or other grounds which show
no right to relief on the part of the
complainant.

(b) Effect. (1) If an accelerated deci-
gion or a decision to dismiss is issued
as to all issues and claims in the pro-
ceeding, the decision constitutes an
initial decision of the Presiding Offi-
cer, and shall be filed with the Re-
glonal Hearing Clerk.

(2) If an accelerated decision or a de-
cisfon to dismiss is rendersd on less
than all issues or claims in the pro-
ceeding, the Presiding Officer shall de-
termine what material facts exist with-
out substantial controversy and what
material facts remain controverted,
The partial accelerated decision or the
order dismissing certain counts shall
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specify the facts which appear substan-
tially uncontroverted, and the issues
and claims upon which the hearing will
proceed,

Subpart D—Hearing Procedures

§22.21 Assignment of Presiding Offi-
cer; scheduling the hearing.

(a) Assignment of Presiding Officer.
When an answer is filed, the Regional
Hearing Clerk shall forward a copy of
the complaint, the answer, and any
other documents filed in the pro-
ceeding to the Chief Administrative
Law Judge who shall serve as Presiding
Officer or assign another Administra-
tive Law Judge as Presiding Officer.
The Presiding Officer shall then obtain
the case file from the Chief Adminis-
trative Law Judge and notify the par-
ties of his assignment.

(b) Notice of hearing. The Presiding
Officer shall hold a hearing if the pro-
ceeding presents genuine issues of ma-
terial fact. The Presiding Officer shall
gerve upon the parties a notice of hear-
ing setting forth a time and place for
the hearing not later than 30 days prior
to the date set for the hearing, The
Presiding Officer may require the at-
tendance of witnesses or the produc-
tion of documentary evidence by sub-
poena, if authorized under the Act,
upon & showing of the grounds and ne-
cessity therefor, and the materiality
and relevancy of the evidence to be ad-
duced.

(c) Postponement of hearing. No re-
guest for postponement of a hearing
shall be granted except upon motion
and for good cause shown.

(d) Location of the hearing. The loca-
tion of the hearing shall be determined
in accordance with the method for de-
termining the location of a prehearing
conference under §22,19(d).

§22,22 Evidence.

(a) General. (1) The Presiding Officer
shall admit all evidence which is not
irrelevant, immaterial, unduly repeti-
tious, unreliable, or of little probative
value, except that evidence relating to
settlement which would be excluded in
the federal courts under Rule 408 of the
Federal Rules of Evidence (28 U.S.0.) is
not admissible, If, however, a party
fails to provide any document, exhibit,
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witness name or summary of expected
testimony required to be exchanged
under §22.19 (a), (e) or (f) to all parties
at least 15 days before the hearing
date, the Presiding Officer shall not
admit the document, exhibit or testl:
mony into evidence, unless the non-ex-
changing party had good cause for fail
ing to exchange the required informas
tion and provided the required informa-:
tion to all other parties as soon as it
had control of the information, or had
good cause for not doing so.

(2) In the presentation, admissio
disposition, and use of oral and writte
evidence, EPA officers, employees an
authorized representatives shall prp
serve the confidentiality of inform
tion claimed confidential, whether o
not the claim is made by a party to t
proceeding, unless disclosure is authg
ized pursuant to 40 CFR part 2. A bu
ness confidentiality claim shall n
prevent information from being int
duced into evidence, but shall instea
require that the information be treats
in acoordance with 40 CFR part 2, sy
part B, The Presiding Officer or the Hj
vironmental Appeals Board may o
gider such evidence in a proceeding
closed to the public, and which may:h8
before some, but not all, parties,:
necessary. Such proceeding shall il
closed only to the extent necessary,
comply with 40 CFR part 2, subpart-H]
for information claimed confident}
Any affected person may move for
order protecting the informatig}
claimed confidential,

(b) Ezamination of witnesses, -
nesses shall be examined orally, uni
oath or affirmation, except as othil
wise provided in paragraphs (c) andj
of this section or by the Presiding O
cer. Parties shall have the right:l
oross-examine a witness who appears
the hearing provided that such orgH
examination i8 not unduly repetiticl

(o) Written testimony. The Presi
Officer may admit and insert into
record as evidence, in lieu of oral t
mony, written testimony prepared b}
witness. The admisgibility of any p¥
of the testimony shall be subject tojt
same 1rules as if the testimony
produced under oral examination.:
fore any such testimony is read o
mitted into evidence, the party- Wl
+has called the witness shall delivef

i oopy of the testimony to the Presiding
Officer, the reporter, and opposing
wcounsel. The witness presenting the
itestimony shall swear to or affirm the
ietestimony and shall be subject to ap-
jrpropriate oral cross-examination.

,:c Admission of affidavits where the
witness is unavailable. The Presiding Of-
ficer may admit into evidence affida-
Lvits of witnesses who are unavailable,
+The term “unavailable” shall have the
meaning accorded to it by Rule 804(a)
.0f the Federal Rules of Evidence,

. (e) Exhibits, Where practicable, an
- original and one copy of each exhibit
hall be filed with the Presiding Officer
jor the record and a copy shall be fur-
‘nished to each party. A true copy of
ny exhibit may be substituted for the
original,
i (f) Official notice, Official notice may
sbe taken of any matter which can be
Ldudicially noticed in the Federal courts
nd of other facts within the special-
zed knowledge and experience of the
gency. Opposing parties shall be given
dequate opportunity to show that
ch facts are erroneously noticed,

wam Objections and offers of proof,

L (8) Objection. Any objection con-
cerning the conduct of the hearing may
ibe stated orally or in writing during
e hearing, The party raising the ob-
Jbction must supply a short statement
pf 1ts grounds. The ruling by the Pre-
ding Officer on any objection and the
asons given for it shall be part of the
cord. An exception to each objection
bverruled shall be automatic and is not
faived by further participation in the
_.mpazm.
{b) Offers of proof, Whenever the Pre-
lding Officer denies a motion for ad-
Nission into evidence, the party offer-
g the information may make an offer
proof, which shall be included in the
6oord. The offer of proof for excluded
ral testimony shall consist of a brief
tement describing the nature of the
_EBszo: excluded. The offer of
Foof for excluded documents or exhib-
8 shall consist of the documents or
ibits excluded. Where the Environ-
iontal Appeals Board decides that the
ling of the Presiding Officer in ex-
piding the information from evidence
¥is both erroneous and prejudicial, the

- Presiding Officer a copy
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hearing may be reopened to T ;
taking of such evidence, permit the

§22.24 Burden of presentation; burden
Mﬁmﬂﬂmﬁ%”wﬂﬂ“ m”..m. onderance of the

(a) The complainant has the g
of presentation and persuasion eﬂ”% Mﬁw
violation occurred as set forth in the
complaint and that the relief sought is
appropriate. Following complainant's
establishment of a prima facie case, re-
spondent shall have the burden of _E.?
senting any defense to the allegations
set forth in the complaint and any re-
sponse or evidence with respect to the
appropriate relief, The respondent has
the burdens of presentation and persua-
sion for any affirmative defenses,

(b) Hach matter of controversy shall
be decided by the Presiding Officer
upon a preponderance of the evidence,

§22.26 Filing the transcript.

The hearing shall be transecribed ver-
batim. Promptly following the taking
of the last evidence, the reporter shall
transmit to the Regional Hearing Clerk
the original and as many copies of the
transoript of testimony as are called
for in the reporter's contract with the
Agency, and also shall transmit to the
of the tran-
soript. A certificate of service mwmmhww-
company each copy of the transoript,
The Regional Hearing Clerk shall no-
tify all parties of the availability of
the transeript and shall furnish the
parties with a copy of the transcript
upon payment of the-cost of reproduc-
tion, unless a party can show that the
cost 18 unduly burdensome, Any person
not a party to the proceeding may re-
celve a copy of the transoript upon
bpayment of the reproduction fee, ex-
cept for those parts of the transcript
ordered to be kept confidential by the
Presiding Officer, Any party may file a
motion to conform the transcript to
the actual testimony within 30 days
after receipt of the transcript, or. 45
days after the parties are notified of
the availability of the transeript
whichever is sooner. _

§22.26 Proposed fi
il S..mwu. ndings, conclusions,

After the hearing, any party ma
s y file
proposed findings of fact, conclusions
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of law, and a proposed order, together
with briefs in support thereof. The Pre-
siding Officer shall set a schedule for
filing these documents and any reply
briefs, but shall not require them be-
fore the last date for filing motions
under §22.26 to conform the transeript
to the actual testimony. All submis-
sions shall be in writing, shall be
served upon all parties, and shall con-
tain adequate references to the record
and authorities relied on.

Subpart E—Initial Decision and
Motion To Reopen a Hearing

§22.27 Imitial Decision.

(a) Filing and contents. After the pe-
riod for filing briefs under §22.26 has
expired, the Presiding Officer shall
issue an initial decision. The initial de-
cision shall contain findings of fact,
conclusions regarding all material
issues of law or discretion, as well as
reasons therefor, and, if appropriate, a
recommended civil penalty assessment,
compliance order, corrective action
order, or Permit Action. Upon receipt
of an initial decision, the Regional
Hearing Clerk shall forward copies of
the initial decision to the Environ-
mental Appeals Board and the Assist-
ant Administrator for the Office of En-
forcement and Compliance Assurance.

(b) Amount of civil penalty. If the Pre-
siding Officer determines that a viola-
tion has occurred and the complaint
seeks a civil penalty, the Prosiding Of-
ficer shall determine the amount of the
recommended civil penalty based on
the evidence in the record and in ac-
cordance with any penalty coriteria set
forth in the Act. The Presiding Officer
shall consider any civil penalty guide-
lines issued under the Act. The Pre-
siding Officer shall explain in detail in
the initial decision how the penalty to
be assessed corresponds to any psnalty
criteria set forth in the Act. If the Pre-
siding Officer decides to assess a pen-
alty different in amount from the pen-
alty proposed by complainant, the Pre-
siding Officer shall set forth in the ini-
tial decision the specific reasons for
the increase or decrease. If the re-
spondent has defaulted, the Presiding
Officer shall not assess a penalty great-
er than that proposed by complainant
in the complaint, the prehearing infor-
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mation exchange or the motion for d
fault, whichever is less, i
(¢) Effect of initial decision. The initial
decision of the Presiding Officer shall
become a final order 45 days after it§
service upon the parties and withont
further proceedings unless: g
(1) A party moves to reopen the hear-:
ing; :
(@) A party appeals the initial deoi:
sion to the Environmental Appeals
Board,; .
(3) A party moves to set aside a de-
fault order that constitutes an initial
decision; or :
(4) The Environmental Appeals Board
elects to review the initial decision on
its own initiative, _."
(d) Ezhaustion of administrative rems
edies, Where a respondent fails to ap-:
peal an initial decision to the Environ-
mental Appeals ‘Board pursuant to
§22.30 and that initial decision becomes
a final order pursuant to paragraph (o)
of this section, respondent waives its
rights to judicial review. An initial de-
clsion that is appealed to the Environ:.
mental Appeals Board shall not be final
or operative pending the Environ:
mental Appeals Board's issuance of a
final order, H

§22.28 Motion to reopen a hearing,

(a) Filing and content, A motion to re-
open a hearing to take further evidencs
must be filed no later than 20 days
after service of the initial decision and’

shall state the specific grounds upon .

which relief is sought, Where the mov-
ant seeks to introduce new evidencs,
the motion shall: state briefly the na-

ture and purpose of the evidence to be.
adduced; show that such evidence Is]

not cumulative; and show good ocauss
why such evidence was not adduced at
the hearing. The motion shall be made

to the Presiding Officer and filed with

the RReglonal Hearing Clerk, _
(b) Disposition of motion to reopen a

hearing. Within 16 days following the!

service of a motion to reopen a hear-
ing, any other party to the proceeding

may file with the Regional Hearing
Clerk and serve on all other parties a

response. A reopened hearing shall bs
governed by the applicable sections of
these Consolidated Rules of Practice.

‘Environmental Protection Agency

The filing of a motion to reopen a hear-
ing shall automatically stay the run-
ning of the time periods for an initial
‘decision becoming final under §22.27(c)
‘and for appeal under §22.80. These time

‘periods shall begin again in full when
-the motion is denied or an amended

initial decision is served,

Subpart F—Appeals and
Administrative Review

§22,20 Appeal from or review of inter-
locutory orders or rulings,

(a) Request for interlocutory appeal,
Appeals from orders or rulings other
than an initial decision shall be al-
lowed only at the discretion of the En-
vironmental Appeals Board, A party
seeking interlocutory appeal of such
orders or rulings to the Environmental

. Appeals Board shall file g motion with-

In 10 days of service of the order or rul-

.ing, requesting that the Presiding Offi-
-cer forward the order or ruling to the

Environmental Appeals Board for re-
view, and stating briefly the grounds
for the appeal,

(b) Availability of interlocutory appeal,

.The Presiding Officer may recommend

any order or ruling for review by the
Environmental Appeals Board when:

(1) The order or ruling involves an
Important question of law or policy
concerning which there is substantial
grounds for difference of opinion; and

(2) Bither an immediate appeal from
the order or ruling will materially ad-

«vance the ultimate termination of the

proceeding, or review after the final
order is issued will be Inadequate or in-
effective.

(c) Interlocutory review, If the Pre-
slding Officer has recommended review
and the Environmental Appeals Board

-determines that interlocutory review is

Inappropriate, or takes no action with-
in 30 days of the Presiding Officer’s rec-
ommendation, the appeal is dismissed,

‘When the Presiding Officer declines to

recommend review of an order or rul-

“ing, 1t may be reviewed by the Environ-

mental Appeals Board only upon appeal

‘from the initial decision, except when

the Environmental Appeals Board de-
termines, upon motion of a party and
in exceptional circumstances, that to
delay review would be contrary to the
public interest. Such motion shall be

§22.30

filed within 10 days of service of an
order of the Presiding Officer refusing
to recommend such order or ruling for
interlocutory review,

§22.30 Appeal from or review of initial
decision,

(a) Notice of appeal, (1) Within 30 days
after the initial decision is served, any
party may appeal any adverse order or
ruling of the Presiding Officer by filing
an original and one copy of a notice of
appeal and an accompanying appellate
brief with the Environmenta)l Appeals
Board (Clerk of the Board (Mail Code
1108B), United States Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW,, Washington, DC 20460, Hand
deliveries may be made at Suite 600,
1341 G Street, NW.).). One copy of any
document filed with the Clerk of the
Board shall also be served on the Re-
glonal Hearing Clerk. Appellant also
shall serve a copy of the notice of ap-
beal upon the Presiding Officer, Appel-
lant shall simultaneously serve one
copy of the notice and brief upon all
other parties. and non-party partici-
pants. The notice of appeal shall sum-
marize the order or ruling, or part
thereof, appealed from. The appellant’s
brief shall contain tables of contents
and authorities (with page references),
a statement of the issues presented for
review, a statement of the nature of
the case and the facts relevant to the
issues presented for review (with appro-
priate references to the record), argu-
ment on the issues bresented, a short
oconoclusion stating the Precise relief
sought, alternative findings of fact,
and alternative conclusions regarding
issues of law or discretion. If a timely
notice of appeal is filed by a party, any
other party may file a nhotice of appeal
on any issue within 20 days after the
date on which the first notice of appeal
was served,

(2) Within 20 days of service of no-
tices of appeal and briefs under para-
graph (a)(1) of this section, any other
party or non-party participant may file
with the Bnvironmental Appeals Board
an original and one copy of a response
brief responding to argument raised by
the appellant, together with refersnce
to. the relevant portions of the record,
initial deocision, or opposing brief. Ap-
pellee shall simultaneously 8erve nna
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copy of the response brief upon each
party , non-party participant, and the
Regional Hearing Clerk. Response
briefs shall be limited to the scope of
the appeal brief. Further briefs may be
filed only with the permission of the
Environmental Appeals Board.

(b) Review initiated by the Environ-
mental Appeals Board. Whenever the En-
vironmental Appeals Board determines
to review an initial decision on its own
initiative, it shall file notice of its in-
tent to review that decision with the
Clerk of the Board, and serve it upon
the Regional Hearing Clerk, the Pre-
siding Officer and the parties within 45
days after the initial decision was
served upon the parties. The notice
shall include a statement of issues to
be briefed by the parties and a time
gchedule for the filing and service of
briefs. :

(c) Scope of appeal or review. The par-
ties’ rights of appeal shall be limited to
those isgues raised during the course of
the proceeding and by the initial deci-
sion, and to issues concerning subject
matter jurisdiction. If the Hnviron-
mental Appeals Board determines that
issues ralsed, but not appealed by the
parties, should be argued, it shall give
thé parties reasonable written notice of
such- determination to permit prepara-
tion of adeguate argument. The HEnvi-
ronmental Appeals Board may remand
the case to the Presiding Officer for
further proceedings.

(d) Argument before the Environmental
Appeals Board. The Environmental Ap-
peals Board may, at its discretion,
order oral argument on any or all
issues in a proceeding.

(e) Motions on appeal. All motions
made during the course of an -appeal
shall conform to §22.16 unless other-
wise provided.

(f) Decision. The Environmental Ap-
peals Board shall adopt, modify, or set
aside the findings of fact and conclu-
sions of law or discretion contained in
the decision or order heing reviewed,
and shall set forth in the final order
the reasons for its actions., The Envi-
ronmental Appeals Board may assess a
penalty that is higher or lower than

the amount recommended to be as-
sessed in the decision or order being re-
viewed or from the amount sought in
the complaint, except that if the order
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(d) Other relief. Any final order re-
‘quiring compliance or corrective ac-
~tion, or a Permit Action, shall become
~effective and enforceable without fur-
g Emmw. broceedings on the effective date
_,MS.MMW final order unless otherwise or-
" (e) Final orders to Federal agenci
appeal. (1) A final order of ww%m:omw_uww
. Mmental Appeals Board lssued pursuant
. ,_..8 §22.30 to a department, agency, or
__m:_mﬁ_.zs,_ng:@ of the United mﬂm&mm
L . Shall become effective 30 days after its
- . 8ervice upon the parties unless the
- head of the affected department, agen-
oy, or :_ws.cﬁm:ﬁm:n% requests a con-
ference with the Administrator in wri-
Ing and serves g copy of the request on

being reviewed is a default order, the
Environmental Appeals Board may not
increase the amount of the penalty
above that proposed in the complaint
or in the motion for default, whichevern -
is less. The HEnvironmental Appeals |
Board may adopt, modify or set aside.
any recommended compliance or cor-
rective action order or Permit Action, °
The Environmental Appeals Board may
remand the case to the Presiding Offi-
cer for further action. :

[64 FR 40176, July 23, 1999, as amended at 68
FR 2204, Jan. 16, 2003] i 4

Subpart G—Final Order - |
§22.31 I'inal order. :

(a) Effect of final order. A final order the parti .
constitutes the final Agency action in mm_..,..m&” chamM HMNMM@Q:ME._E o .day of
w. proceeding. The final S.nwermrm,w ﬂm_._... request is made, & %Maﬂ? Hmwm%m:wmg
n any case affect the right o 8 ministrator shall 1 v the Ad-
Agency or the United States to pursue b s ecome the final

appropriate injunctive or other equi-
table relief or criminal sanctions for:
any violations of law. The final order
shall resolve only those causes of ac-
tion alloged in the complaint, or for
proceedings commenced pursuant fto
§22.13(b), alleged in the consent agree-
ment, The final order does not waive,
extinguish or otherwise affect respond-
ent's obligation to comply with all ap- order,
plicable provisions of the Act and regu S Motions to reconsider
lations promulgated thereunder. _issued pursuant to
(b) Effective date. A final order is ef: ‘within 10 days after
fective upon filing. Where an initial de S 0140;. Motions o service of the final
cision hecomes a final order pursuant A i must set forth the mat-
to §22.21(c), the final ordor is effective S g (; "o SO NAve boen erroneously
46 days after the initlal decision 1s e and the nature of the alleged
served on the parties. g o:.w, . Motions for reconsideration
(¢) Payment of a civil penalty. The ro- . "nder this provision shall be directed
spondent shall pay the full amount of i, U0 8nd decided by, the BEnvironmental
any civil penalty assessed in the fina] | Appeals Board, Motions for reconsider-
order within 30 days after the effectivolle #tion directed to the Administratoy
date of the final order unless otherwisge r'ather than to the Environmental bc“
ordered. Payment shall be made Lyilhpeals Board, will not be considered ex-
sending a cashier’s check or certifici cont in cases that the Environmental
check to the payee specified in thoS Appeals Board has referred to the .PM.
iministrator pursuant to §22.4(a) and in

complaint, unless otherwise instructed
by the complainant. The check shall’ ‘which the Ady .

note the case title and docket number’ S8 final order, M:HMMMMQM %w.m Issued the
Respondent shall serve copies of th \ation shall not stay the m?nan_csm_a&r
check or other instrument of paymenii e o tne final order unless o e
on the Regional Hearing Clerk and on the mnyi poNients] A 80 ordered by
complainant. Collection of interest o Ppeals Board,
overdue payments shall be in acocord?
ance with the Debt Collection Aot, 31

+ U.8.0, 3717, X

(2) A motion for reconsideratiox

A 1 pur-
i suant to §22.32 shall not toll the w?ﬂm%
. _umacn described in baragraph (e)(1) of
wimnmm_wﬁos unless specifically so op-
ere ¥ the Environy
o] nental >E§.Em

...mwn.mw Motion to reconsider a fingl

a final order
§22.30 shall be filed

§22.35

Subpart H—Supplemental Rules
§22.38 [Reserved]

§22.84 Supplemental
the administrative

civil penalti d
o P 1es undey

(a) Scope. This section s
conjunction with §§22.1 aﬂﬂw_swﬂuwm. wuw:
In administrative broceedings to wmm.mmm_
a civil penalty conducted under sec-
tions 118(d), 205(c), 211(d), and 213(Q) of
the Clean Air Act, as amended (42
U.S.C. 7413(d), 7624(0), '7645(d) and
7647(d)). Whero inconsistencies exist be.
tween this section and §§22.1 through
22.82, this section shall apply. ¥

(b) Issuance of motice. Prior to the
issuance of a fina) order assessing a
civil penalty, the person to whom the
order is to be issued shall be given
written notice of the broposed issuance
of the order. Service of a complaint op
wsw%%%mwﬂo pw.mmms,_cun and final order

0 ;

aons_ﬂmgmuﬁ.m 13 satisfiey thig notice

rules governing
assessment of

the Clean Air

§22.36 Su plemental rule i
the mﬂ_ﬁB_.nmu:saqm mm”mmmﬁnwﬂwcwnm
Mwﬂﬂ Mmus_u-em :%.ﬂo& the Federal In.

e, 0
Rodenticido Act, & 19 e

(&) Scope. This section shal
conjunction with §§22.1 n&a%ﬂﬂ.ﬂﬁmm.%%
In administrative broceedings to mmmwmm
a olvil penalty conducted under section
14(a) of _E.o Federal Insecticide Fun-
glclde, and Rodenticide Act a8 mHEm_:a,
ed (7 U.8.0. 1361(a)). Where inconsist-
Mm%moum exist between this section and
WBE.% . thr owm& 22.82, this section shall

(b) Venue. The prehearing co
and the hearing shall be mu&% amw.mmm“
ocounty, parish, or incorporated city of
the residence of the berson charged
unless otherwise agreed in writing 3“
all parties. For a person whose resi-
dence 18 outside the United States and
outside any territory or Dbossession of
the United States, the prehearing con-
ference and the hearing shall be helg at
the EPA office listed at 40 OFR 1.7 that
18 closest to elther the amn.mob“m pri-
mary place of business within the
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United States, or the primary place of
business of the person’s U.S. agent, un-
less otherwise agreed by all parties.

§22.36 [Reserved]

§22.87 Supplemental rules governing
administrative qunam&mumm under
the Solid Waste Di

isposal Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings under
sections 3005(d) and (e), 3008, 9003 and
9006 of the Solld Waste Disposal Act (42
U.8.C. 6926(d) and (e), 6928, 6991b and
6991e) (““SWDA"), Where inconsist-
encles exist between this section and
§§22.1 through 22.32, this section shall
apply.

(b) Corrective action and compliance or-
ders. A complaint may contain a com-
pllance order issued under section
3008(a) or section 9006(a), or a correc-
tive action order issued under section
3008(h) or section -9003(h)(4) of the
SWDA. Any such order shall automati-
cally become a final order unless, no
later than 30 days after the order is
served, the respondent requests a hear-
ing pursuant to §22.15.

§22.38 Supplemental rules of practice
governing the administrative as-
sessment of eivil %c:nzmem under
.the Clean Water Act,

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32
and §22.46, in administrative pro-
ceedings for the assessment of any civil
penalty under section 809(g) or section
311(b)(6) of the Clean Water Act
(*‘OCWA)(33 U.8.C. 1319(g) and
1321(b)(6)). Where inconsistencies exist
between this section and §§22.1 through
22.32, this section shall apply.

(b) Consultation with States. For pro-
ceedings pursuant to section 309(g), the
complainant shall provide the State
agency with the most direct authority
over the matters at issue in the case an
opportunity to consult with the com-
plainant. Complainant shall notify the
State agency within 30 days following
proof of service of the complaint on the
respondent or, in the case of a pro-
ceeding proposed to be commenced pur-
suant to §22.13(b), no less than 40 days
before the issuance of an order assess-
ing a civil penalty.
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(c) Administrative procedure and jud
cial review. Action of the Administrata
for which review could have been .ob:
tained under section 509(b)(1) of t;
CWA, 33 U.S.C. 1369(b)1), shall not:
subject to review in an administrati
proceeding for the assessment of a oivil
penalty under section 309(g) or section
311(b)(6). g

§22.30 Supplemental rules governij
the mmﬂiimﬁ.ﬁ?m assessment |
civil penalties under section 109 of
the Comprehensive Environmerital
Response, Compensation, and Iif
ability Act of 1980, as amended, !

(a) Scope. This section shall apply, in
conjunction with §§22.10 through 22,38,
in administrative proceedings for th
assessment of any civil penalty undex
section 109 of the-Comprehensive Enj
ronmental Response, Compensatio)
and Liability Act of 1980, as amend:
(42 U.S.C. 9609). Where inconsistendia
exist bolween this section and §§221
through 22.82, this section shall app.

(b) Judicial review, Any person who 1B
quested a hearing with respect to
Olass II civil penalty under secti
109(b) of CERCLA, 42 U.8.C. 9809(b), and:
who is the recipient of a final order.ag
sessing a civil penalty may file a pe |
tion for judicial review of such ordg
with the United States Court of Ap
beals for the District of Columbia’
for any other circuit in which such Dex
son resides or transacts business. Any
person who requested a hearing wi
respect Lo a Class I civil penalty undel
section 109(a)(4) of CERCLA, 42 U,
9609(a)(4), and who is the recipient of
final order assessing the civil penal
may file a petition for judicial review
of such order with the appropriate
trict court of the United States. All D
titions must be filed within 30 days 0§
the date the order making the asses
ment was served on the parties.

(c) Payment of civil penalty assesse
Payment of civil penalties assessel
the final order shall be made by fo
warding a cashier’s check, ﬁmu‘PEo_
the “WPA, Hazardous Substangs
Superfund,” in the amount 2830880
and noting the case title and doc
number, to the appropriate regio
Buperfund Lockbox Depository,

922,40 [Reserved)

2241 Supplemental rules governing
© the administrative assessment of
. civil penalties under Title II of the
Toxic Substance Control Act, en-
wuooan %w mwoasos 2 awowrm Asbestos
azar mergency sponse Act
(AHERA), : 4

s (8) Scope. This section shall apply, in

Loonjunction with §§22.1 through 22,32,
in administrative proceedings to assess
civil penalty conducted under section
T of the Toxic Substances Control
L Aot (“T'SCA™) (15 U.8.C. 2647). Where
dinconsistencies exist between this sec-
ilon and §§23.1 through 22.32, this sec-
ulon shall apply,
L (b) Collection of civil venalty. Any civil
ipenalty collected under TECA section
27 shall be used by the local edu-
oational agency for burposes of com-
plying with Title IT of TSCA. Any por-
atlon of a civil benalty remaining
unspent after a local educational agen-
uey achieves compliance shall be depos-
fted into the Asbestos Trust Fund es-
#tablished under section 5 of AHERA..

/8§22.42. Supplomental rules governing
the administrative assessment of
civil penalties for violations of-com-
pliance orders issued to owners or
operators of public water systems
under part B of the Safe Drinking
Water Act,
7

k. (a) Scope. This section shall apply, in
Sonjunction with §§22.1 through 22.32,
dn.administrative proceedings to assess
i civil  penalty under section
1414(2)(3)(B) of the Safe Drinking Water
dct, 42 U.8.C. 300g-3(g)(8)(B). Where in-
igonsistencies oxist between this sec-
‘flon and §§22.1 through 22.82, this sec-
tion shall apply.

(b)) Choice of forum., A complaint
twhich specifies that subpart I of this
rt applies shall also state that re-
pondent has a right to elect a hearing
o the record in accordance with 5
).8.0, 6564, and that respondent waives
this right unless it requests in its an-
Bwer a hearing on the record in accord-
ance with 6 U.S.0. 664. Upon such re-
Guest, the Regional Hearing Clerk shall
caption the documents in the record
fA8 necessary, and notify the parties of
the changes,

§22.44

§22.43 Supplemental rules
the Emwm:mm?nn?m nammwmw.wﬂﬂw twn_u
civil penalties against a federal
agency under the Safe Drinking
ater Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
In administrative broceedings to assess
a civil penalty against a federal agency
under section 1447(b) of the Safe Drink-
ing Water Act, 42 U.8.C. 300j-6(b).
Where inconsistencies exist between
this section and §§22.1 through 22,32,
this section shall -apply.,

(b) Effective date of final penalty order,
Any penalty order issued bursuant to
this section and section 1447(b) of the
Safe Drinking Water Act shall become
effective 30 days after it has been
served on the parties. i

(e) Public motice of fingl penalty order.
Upon the issuancs of a final penalty
order under this section, the Adminig-
trator shall provide public notice of the
order by publication, and by providing
notice to any person who requests such
notice. The notice ghall include:

(1) The docket number qf the order;

(2) The address and phone number of
the Regional Hearing Olerk from whom
& copy of the order may be obtained;

(3) The location of the facility where
violations were found;

(4) A description of the violations;

ﬁw.u. The penalty that was agsessed;
an

(6) A notice that any interested per-

“son may, within 30 days of the date the

order becomes final, obtain judicial re-
view of the penalty order pursuant to
section 1447(b) of the Safe Drinking
Water Act, and instruction that per-
sons seeking judicial review shall pro-
vide copies of any appeal to the persons
described in 40 CFR 136.11(a).

§22.44 Supplemental rules of practice
governing the termimation of per-
mits under. seection 402(a) of the
Clean Water. Act or under section
8008(a)(8) of the Resource Con.
servation and Recovery Act,

(a) Scope of this subpart. The supple-

" mental rules of practice in this subpart

shall also apply in conjunction with
the Consolidated Rules of Practice in
this part and with the administrative
proceedings for the termination of per-
mits under section 402(a) of the Clean
Water Aot or under section 3008(a)3) af



§22.45

the Resource Conservation and Recov-
ery Act. Notwithstanding the Consoli-
dated Rules of Practice, these supple-
mental rules shall govern with respect
to the termination of such permits.

(b) In any proceeding to terminate a
permit for cause under §122.64 or §270.43
of this chapter during the term of the
permit:

(1) The complaint shall, in addition
to the requirements of §22.14(b), con-
tain any additional information speci-
fled in §124.8 of this chapter;

(2) The Director (as defined in §124.2
of this chapter) shall provide public no-
tice of the complaint in accordance
with §124.10 of this chapter, and allow
for public comment in accordance with
§124.11 of this chapter; and

(8) The Presiding Officer shall admit
Into evidence the contents of the Ad-
ministrative Record described in §124.9
of this chapter, and any public com-
ments received.

[65 FR 30904, May 16, 2000]

§22.46 Supplemental rules governing
public notice and comment in pro-
ceedings under sections
311(b)(B)(B)(ii) of the Clean Water
Act and section 1428(c) of the Safe
Drinking Water Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22,32,
in administrative proceedings for the
assessment of any civil penalty under
sections 308(g) and 311(b)(6)(B)(11) of the
Clean Water Act (33 U.8.C. 1319(g) and
1321(b)(6)(B)(11)), and under section
1423(c) of the Safe Drinking Water Act
(42 U.8.C. 800h-2(c)). Where inconsist-
encies exist between this section and
§§22.1 through 22.32, this section shall
apply.

(b) Public notice.—(1) General, Com-
plainant shall notify the public before
assessing a civil penalty. Such notice
shall be provided within 30 days fol-
lowing proof of wservice of the com-
plaint on the respondent or, in the case
of a proceeding proposed to be com-
menced pursuant to §22.13(b), no less
than 40 days before the issuance of an
order assessing a civil penalty. The no-
tice period begins upon first publica-
tion of notice.

(2) Type and content of public notice.
The complainant shall provide public
notice of the complaint (or the pro-

“leged and the relief sought; and

309(g) and
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5 (v) In any hearing on the merits, a
fcommenter may present evidence, in-
cluding direct testimony subject to
cross examination by the parties,

L (vl) The Presiding Officer shall have
‘the discretion to establish the extent
of commenter participation in any
lother scheduled activity,

(2) Limitations. A commenter may not
ross-examine any witness in any hear-
g and shall not be subject to or par-
tlcipate in any discovery or prehearing
gxchange,

. (8) Quick resolution and settlement, No
broceeding subject to the public notice
‘and comment provisions of paragraphs
(b) and (o) of this section may be re-
Bolved or settled under §22.18, or com-
menced under §22.13(b), until 10 days
fafter the close of the comment period
provided in paragraph (e)(1) of this gec-
tion,

(4) Petition to set aside a consent agree-
wment and proposed final order. (1) Com-
plainant shall provide to each com-
E ‘menter, by ocertified mail, return re-
: oeipt requested, but not to the Re-
glonal Hearing Clerk or Presiding Offi-
cer, a copy of any consent agreement
between the parties and the proposed
Tinal order,

. (1) Within 80 days of receipt of the
Loonsent agreement and. proposed final
forder a commenter may petition the
Reglonal Administrator (or, for casges
commenced at EPA Headquarters, the
dEnvironmental Appeals Board), to set
baside the consent agreement and pro-
Dosed final order on the basis that ma-
Herial evidence was not congidered.
Oopies of the petition shall be served
on the parties, but shall not be sent to
the Regional Hearing Clerk or the Pre-
siding Officer,

(111) Within 16 days of receipt of a pe-
titlon, the complainant may, with no-
“tice to the Regional Administrator or
‘Environmental Appeals Board and to
“the commenter, withdraw the consent,
greement and proposed final order to
pconsider the matters raised in the peti-
tlon, If the complainant does not give
notice of withdrawal within 15 days of
recelpt of the petition, the Reglonal
FAdministrator or Environmental Ap-
“peals Board shall assign a Petition Of-
| ficer to consider and rule on the peti-
«tion. The Petition Officer shall be an-
other Presiding Officer, not otherwise

posed consent agreement if §22.13(b) #i8
applicable) by a method reasonably
calculated to provide notice, and shgil
also provide notice directly to any pe
son who requests such notice. The ng
tice shall include:
(1) The docket number of the pr
ceeding; :
(i1) The name and address of the comy
plainant and respondent, and the Dels
son from whom information on the i
ceeding may be obtained, and the &
dress of the Regional Hearing Clerk 4
whom appropriate comments shallilia
directed; .
(iii) The location of the site or faoil:
ity from which the violations are-4l;
leged, and any applicable permit nuifis
‘ber;
(iv) A description of the violation

(v) A notice that persons shall subs
mit comments to the Regional Hearln
Clerk, and the deadline for such subs
missions, R

(c) Comment by a person who is not
party. The following provisions apply;
regard to comment by a person noti
party to a proceeding: i

(1) Participation in proceeding. (1) Ay
person wishing to participate in th
proceedings must notify the Regio
Hearing Olerk in writing within th
public notice period under paragra,
(b)(1) of this section. The person mu
provide his name, complete mailing
dress, and state that he wishes to D
ticipate in the proceeding.

(1) The Presiding Officer shall pih
vide notice of any hearing on the mén
its to any person who has met the
quirements of paragraph (c)(1)(d) of t;
section at least 20 days prior to
scheduled hearing.

(i11) A commenter may present writs
ten comments for the record at any
time prior to the close of the record, 7

shall notify, in writing, the Presidii
Officer and the parties of its intent &
least 10 days prior to the scheduls
hearing. This notice must include i
copy of any document to be introducedj
a description of the evidence to be Dbrog
sented, and the identity of any witne
(and qualifications if an expert), and
.the subject matter of the testimony. :

§22.45

involved in the case, Notice of this as-
signment shall be sent to the parties,
and to the Presiding Officer,

(iv) Within 30 days of assignment of
the Petition Officer, the complainant
shall present to the Petition Officer a
copy. of the complaint and a written re-

‘aponse to the petition, A copy of the

response shall be provided to the par-
ties and to the commenter, but not to
the Regional Hearing Clerk or Pre-
siding Officer.

(v) The Petition Officer shall review

the petition, and complainant's re-
sponse, and shall file with the Regional
Hearing Clerk, with copies to the par-
tles, the commenter, and the Presiding
Officer, written findings as to;
* (A) The-extent to which the petition
states an issue relevant and -material
to the issuance of the proposed final
order,

(B) Whether-complainant adequately
considered and responded to the peti-
tion; and

(C) Whether a resolution of the pro-
ceeding by the parties is appropriate
without a hearing.

(vi) Upon a finding by the Petition

.03.02. that a hearing is appropriate,

the Presiding Officer shall order that
the consent agreement and proposed
final order be set aside and shall estab-
lish a schedule for a hearing,

(vif) Upon a finding by the Petition
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Petition Officer shall issue
an order denying the petition and stat-
ing reasons for the denial. The Petition
Officer shall;

(A) File the order with the Regional
Hearing Clerk; :

(B) Serve copies of the order on the
parties and the commenter; and

(0) Provide public notice of the
order,

(vili) Upon.a finding by the Petition
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Regional Administrator
may 1ssue the proposed final order,
which shall become final 30 days after
both the order denying the petition and
a properly signed consent agreement
are filed with the Regional Hearing
Olerk, unless further petition for re-
view is filed by a notice of appeal in
the appropriate United States District



§§22.46-22.49

Court, with coincident notice by cer-
tified mail to the Administrator and
the Attorney General. Written notice
of appeal also shall be filed with the
Regional Hearing Clerk, and sent to
the Presiding Officer and the parties.

(Ix) If judicial review of the final
order is denied, the final order shall be-
come effective 30 days after such denial
has been filed with the Regional Hear-
ing Clerk.

§§22,46-22.49

Subpart  |—Administrative  Pro-
ceedings Not Governed by
Section 554 of the Administra-
tive Procedure Act

§22.50 Scope of this subpart,

(a) Scope. This subpart applies to all
adjudicatory proceedings for:

(1) The assessment of a penalty under
sections 309(g)(2)(A) and 311(b)(6)(B)(1)
of the Clean Water Act (33 U.8.C.
1319(g)(2)(A) and 1321(b)(6)(B)(1)).

(2) The assessment of a penal ty under
sections 1414(g)(3)(B) and 1423(c) of the
Safe Drinking Water Act (42 U.8.C.
wcamiwﬁmuﬁmx;wv and 300h-2(c)), except
where a respondent in a proceeding
under section 1414(g)(3)(B) requests in
its answer a hearing on the record in
accordance with section 6554 of the Ad-
ministrative Procedure Act, b U.8.C.
bb4,

(b) Relationship to other provisions.
Sections 22.1 through 22.45 apply to
proceedings under this subpart, except
for the following provisions which do
not apply: §§22.11, 22,16(c), 22.21(a), and
22.29., Where inconsistencies exist be-
tween this subpart and subparts A
through G of this part, this subpart
shall apply. Where inconsistencies
exist between this subpart and subpart
H of this part, subpart H shall apply.

§22.61 Presiding Officer,

The Presiding Officer shall be a Re-
glonal Judicial Officer. The Presiding
Officer shall conduct the hearing, and
rule on all motions until an initial de-
cision has become final or has been ap-
pealed.

[Reserved]
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§28.1 Definitions.

As used in this part, the term:

_.._ (a) Federal Register document means a
Ldocument intended for publication in
ithe FEDERAL REGISTER and bearing in
..__wm heading an identification code in-
icluding the letters FRL.

(b) Admininstrator means the Admin-
dstrator or any official exercising au-
.. hority delegated by the Adminis-
drator.

(c) General Counsel means the General
punsel of EPA or any official exer-
ising authority delegated by the Gen-
#oral Counsel.

50 PR 7270, Feb, 21, 1985, as amended at 53
RFR 20322, Aug. 3, 1988]

§22.62 Information exchange and df
covery, t

Respondent’s information exchi
pursuant to §22.19(a) shall :EE%H
formation on any economic benefit i
sulting from any activity or failurd!
act which is alleged in the adminis
tive complaint to be a violation
plicable law, including its gross 1
nues, delayed or avoided costs, b)i
covery under §22.19(e) shall not be
thorized, except for discovery of i
mation concerning respondent's’
nomic benefit from alleged violatio]
and information concerning respi
ent’s ability to pay a penalty,

PART 23—JUDICIAL REVIEW UNDER
EPA—ADMINISTERED STATUTES}

Sec.
23.1 Delinitions. !
23.2 Timing of Administrator's action iy

Clean Water Act.

23.3 Timing of Administrator's action ul
Clean Air Act.

23.4 Timing of Administrator's action u

0 §28.2 Timing of Administrator's action
i under Clean Water Act,

¢ Unless the Administrator otherwise
kpxplicity provides in a partioular pro-
imulgation or approval action, the time
d date of the Administrator's action
iin promulgation (for purposes of sec-
fons 608(b)(1) (A), (C), and (W), approv-

Resource Conservation and Reoo; ing (for purposes of gection
Aot . ; . determination
23.6 Timing of Administrator’s action 1 509(b)(1)(E)), making a de

‘{for purposes of section 509(b)(1) (B) and
(D), and issuing or denying (for pur-
oses of section 509(b)(1)(I")) shall be at
:00 p.m., eastern time (standard or day-
ght, as appropriate) on (a) for a FED-
BRAL REGISTER document, the date
hat 1s two weeks after the date when
the document 1 published in the FED-
BRAL REGISTER, or (b) for any other
flocument, two weeks after it is signed.

Toxic Substances Control Act,
23.6 Timing of Administrator's action wn
Federal Insecticide, Fungicide '
Rodenticide Act, ;
23.7 Timing of Administrator's
Safe Drinking Water Aot
23.8 Timing of Administrator's action u
Uranium Mill Tailings Radiation Co
Act ol 1978,
23.9 Timing of Administrator's action u
the Atomic Energy Act.
23.10 Timing of Administrator's ao
under the Federal Food, Drug, and
metic Act, 3
23.11 Holidays.
23.12  Flling notice of judicial review.

AUTHORITY: Olean Water Act, 33

action y

§28.8 Timing of Administrator’s action
' under Clean Air Act,

Unless the Administrator otherwise
plicitly provides in a particular pro-
milgation, approval, or action, the

1361(a), 1369(h); Clean Air Act, 42 U 16 and date of such promulgation,
7601(a)1), 7607(b); Resource, Conservaf Wproval or action for purposes of the
and Recovery Act, 42 U.S.C. 6912(a boond sentence of section 307(b)(1)
Toxic Substances Control Act, 15 U.S, t 1:00 p.m. eastern time
Federal  Imsecticide, Fungicide, all be at 1:00 p.m.

.".“embam\_d or daylight, as appropriate)
n (a) for a FEDERAL REGISTER docu-
ment, the date when the document is
published in the FEDERAL REGISTER, or
b) for any other document, two weeks
ffter it is signed.

Rodenticide Act, 7 U.S.0. 136n(b), 136
Safe Drinking Water Act, 42 U.8.C.
(a)(2), B800§-9(a); Atomic Energy Ao
U.8.C. 2201, 22389; Federal Food, Drug;i§
Cosmetic Act, 21 U.8.C. 371(a), 346a, 3484
U.8.0. 2112(a), 2348, 2344,

SOUROE: 60 FR 7270, Feb. 21, 1985, u
‘otherwise noted,

§23.7

§23.4 Timing of Administrator’s action
under Resource Conservation and
Recovery Act.

Unless the Administrator otherwise
explicitly provides in taking a par-
ticular action, for purposes of section
T7006(b), the time and date of the Ad-
ministrator’s action in issuing, deny-
ing, modifying, or revoking any permit
under section 3005, or in granting, de-
nying, or withdrawing authorization or
‘interim authorization under section
3006, shall be at 1:00 p.m. eastern time
(standard or daylight, as appropriate)
on the date that is (a) for a FEDERAL
REGISTER document, two weeks after
the date when the document is pub-
lished in the FEDERAL REGISTER, or (b)
for any other document, two weeks
after it is signed.

of Administrator's action
xic Substances Control

WMw.m ﬂm:&ﬂw
under To
Act.

Unless the Administrator otherwise
explicitly provides in promulgating a
particular rule or issuing a particular
order, the time and date of the Admin-
istrator’s promulgation or issuance for
purposes of section 18(a)(1) shall be at
1:00 p.m. eastern time (standard or day-
light,, as appropriate) on the date that
is (a) for a FEDERAL REGISTER docu-
ment, two weeks after the date when
the document is published in the FED-
ERAL REGISTER, or (b) for any other
document, two weeks after it is signed.

23,6 Timing of Administrator’s action
; under Federal Insecticide, Fun-
gicide and Rodenticide Act.

Unless the Administrator otherwise
explicitly provides iIn a particular
order, the time and date of entry of an
order issued by the Administrator fol-
lowing a public hearing for purposes of
section 16(b) shall be at 1:00 p.m. east-
ern time (standard or daylight, as ap-
propriate) on the date that is two
weeks after it is signed.

28,7 Timing of Administrator's action
: under Safe Drinking Water Act.

Unless the Administrator otherwise
explicitly provides in a particular pro-

mulgation action or determination, the
time and date of the Administrator's



